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TEKS/TAKS OBJECTIVES FOR TEACHING

SUPREME COURT CASES

TAKS Objective 8.19:  Government.  The student understands the impact of landmark Supreme Court cases.  The student is expected to

(A) summarize the issues, decisions, and significance of landmark Supreme Court cases including Marbury v. Madison, [McCulloch v. Maryland, and Gibbons v. Ogden]; and
(B) evaluate the impact of selected landmark Supreme Court decisions including Dred Scott v. Sandford on life in the United States.

TAKS Objective US17:  Government.  The student understands the impact of constitutional issues on American society in the 20th century.  The student is expected to

(A) analyze the effects of 20th-century landmark U.S. Supreme Court decisions such as Brown v. Board of Education, [Regents of the University of California v. Bakke, and Reynolds v. Sims].

TEKS Objective Govt. 14:  Citizenship.  The student understands rights guaranteed by the U. S. Constitution.  The student is expected to

(B) analyze issues addressed in selected cases such as Engel v. Vitale, Miranda v. Arizona, and Schenck v. U.S. that involve Supreme Court interpretations of rights guaranteed by the U. S. Constitution.

*[ ]Denotes cases that will not be tested on TAKS.

Additional applicable TEKS objectives in studying U. S. Supreme Court cases:

5.17 A & B, 5.19 A, 5.21 B & C, 5.25 D & E, 5.27 B; 6.2 A & B, 6.11 C, 6.21 B, D & E, 6.23 A & B; 7.14 A & B, 7.16 A & B, 7.17 B & C, 7.21 B, D & E, 7.12 A & B; 8.7 B, 8.16 D, 8.17 B & C, 8.19 A & B, 8.20 D, 8.22 A & B, 8.24 C, 8.30 D & E, 8.32 A & B; U.S. Hist. 7 A, C & D, 16 B, 17 A, 18 A & B, 24 G, 26 A & B; Whist. 17 A & B, 25 D, G & H, 27 A & B; Govt. 2 C & D, 3 A & B, 8 D & F, 9 C, E & F, 10 C & D, 14 A, B, C, D. E & F, 17 A & B, 18 C, 21 C, 23 A & B


BARRON v. THE MAYOR AND CITY COUNCIL OF BALTIMORE


32 U.S. (7 Pet.) 243, 8 L.Ed. 672


Supreme Court of the United States 1833

John Barron was the surviving co-owner of a wharf located in Baltimore on the Patapsco River.  The wharf was a highly productive one in the eastern section of Baltimore. At the time of its construction by Craig & Barron, the wharf had the deepest water in the harbor.  The City of Baltimore, while paving streets and regulating grades for paving, redirected the course of several streams which fed water into that part of the harbor where the wharf was situated.  The water in front of the wharf became so shallow that it ceased to be useful for large vessels.  As a result, the wharf lost income and became of little or no value.  

Barron brought suit against city officials seeking compensation for the loss of value to his property.  He presented evidence to prove the original and natural course of the streams and the actions of the city that caused his financial loss.  The city denied that the plaintiff had shown any cause of action, asserting that any injury Barron had suffered was the accidental result of necessary governmental action in the public interest.  A county court awarded Barron $4,500 in damages, but an appellate court reversed this decision.  Barron appealed to the Supreme Court on a writ of error.

(
ISSUE: Does the Fifth Amendment’s Takings Clause prohibit the states as well as the national government from taking private property, including interference with the property, without just compensation?


BARRON v. BALTIMORE (1833)


Decision

Speaking for all his colleagues, Chief Justice John Marshall delivered the opinion of the Court.  The Court held that the guarantees of the Bill of Rights applied only to the national government, not to the states.  Consequently, the Court dismissed the case without any decision on the merits since the Supreme Court lacked jurisdiction.   (In other words, since the case did not involve any question of federal law and the Bill of Rights applied only to the national government and not the states, the United States did not have jurisdiction.)  He began his opinion by suggesting that the answer to this case was inherent in the very nature of the Constitution:

The Constitution was ordained and established by the people of the United States for themselves, for their own government, and not for the government of the individual States....  The people of the United States framed ... a government for the United States as they supposed best adapted to their situation, and best calculated to promote their interests.  The powers they conferred on this government were to be exercised by itself; and the limitations on power, if expressed in general terms, are naturally, and, we think, necessarily applicable to the government created by the instrument.  They are limitations of power granted in the instrument itself; not of distinct governments, framed by different persons and for different purposes.

If these propositions be correct, the fifth amendment must be understood as restraining the power of the general government, not as applicable to the States.               

                                                   ...

... [I]t is universally understood, it is a part of the history of the day, that the great revolution which established the Constitution of the United States was not effected  without immense opposition.  Serious fears were extensively entertained that those powers which the patriot statesmen who then watched over the interests of our country, deemed essential to union, and to the attainment of those invaluable objects for which union was sought, might be exercised in a manner dangerous to liberty.  In almost every convention by which the Constitution was adopted, amendments to guard against the abuse of power were recommended.  These amendments demanded security against the apprehended encroachments of the general government—not against those of the local governments.

In compliance with the sentiment thus generally expressed, to quiet fears thus extensively entertained, amendments were proposed by the required majority in Congress, and adopted by the States.  These amendments contain no expression indicating an intention to apply them to the State governments.  This court cannot so apply them.

WILLIAM MARBURY v. JAMES MADISON, SECRETARY OF STATE

5 U.S. (1 Cranch) 137, 2 L.Ed. 60

1803

The election of 1800 proved to be a disaster for the Federalist Party.   Federalist John Adams was not reelected to the office of President (he lost to Thomas Jefferson, a member of the “Jeffersonian,” or Republican, Party).  More Republicans were elected to both the House of Representatives and the Senate than Federalists.  To keep as much political power as possible, the Federalists then tried to take over the federal court system through the appointment of federal judges.  To become a federal judge, one must be appointed by the President and approved by the Senate, according to Article III of the Constitution.

In the Federalist effort to control federal courts, Oliver Ellsworth, then Chief Justice of the Supreme Court, resigned.  This allowed President Adams to name a new chief justice before leaving office.  Adams appointed his Secretary of State, John Marshall, an arch political enemy (and a cousin!) of President-Elect, Thomas Jefferson. Marshall also retained his post in the Adams administration until it went out of office in March 1801.  So at the same time, John Marshall was Secretary of State and Chief Justice of the Supreme Court.

After the elections of 1800 but before going out of office in March 1801, the Federalist-controlled Congress passed a law that created a new intermediate level for federal courts, called “circuit courts.”  These new courts were designed to relieve Supreme Court justices from the ordeal of “riding circuit” (the justices actually rode horseback into the area to which each justice was assigned and heard cases in the circuit).  This act doubled the number of federal judges, and Federalists were appointed judges in these new courts.  

During that same period, Congress passed another act, which provided forty-two justices of the peace for the District of Columbia.  President Adams sent his nominations for these judgeships to the Senate, and they were approved on March 3.  Republicans called many of the new appointees “midnight judges,” claiming that Adams had stayed up until midnight of his last day in office making these appointments. Although the appointments were made by the President and approved by the Senate, four of the certificates of appointment were undelivered and returned to the Secretary of State’s office.

With President Jefferson now in office, he ordered his new Secretary of State, James Madison, not to deliver the remaining four certificates.  One of the undelivered certificates would have appointed William Marbury a justice of the peace in the District of Columbia.  Marbury filed a lawsuit directly with the Supreme Court to force Madison to deliver his commission and make him a justice of the peace.  He based his lawsuit on the Judiciary Act of 1789, which originally set up the federal judiciary.  Section 13 of that statute gave the Supreme Court power to issue writs of mandamus (judicial orders that direct government officers to perform acts that are duties of their offices).    

The political controversy grew over the case, and Supreme Court Chief Justice Marshall knew that there would be problems no matter how the Court decided.  To refuse to grant Marbury’s request might show the powerlessness of the Supreme Court and indicate that high executive officials were above the law.  Congress had even passed a law canceling the 1802 Term of the Supreme Court, and therefore the Court did not hear this case until 1803.   By then it was clear that potentially serious problems had developed between the President and the courts.  

· ISSUE: Does Marbury have the right to become a justice of peace?  If he has that right, do the laws provide a way for him to get the appointment?  If so, is that method a writ of mandamus?  Is Section 13 of the Judiciary Act of 1789, which gives the Supreme Court power to issue writs of mandamus, unconstitutional under Article III of the Constitution?


MARBURY v. MADISON (1803)


Decision

Only four of the six Justices on the Supreme Court participated in this decision.  Chief Justice John Marshall wrote the opinion, first answering whether Marbury had the right to his judicial commission.  The Court concluded that he did have this right. Marshall wrote:

Some point of time must be taken when the power of the executive over an officer, not removable at his will, must cease.  That point of time must be when the constitutional power of appointment has been exercised.  And this power has been exercised when the last act, required from the person possessing the power has been performed.  This last act is the signature of the commission.


...

Mr. Marbury, then, since his commission was signed by the president, and sealed by the secretary of state, was appointed ....

The next question brought up by the Chief Justice was, “If [Mr. Marbury] has a right, and that right has been violated, do the laws of his country afford him a remedy?”  To this, the Chief Justice wrote:

The government of the United States has been emphatically termed a government of laws, and not of men.  It will certainly cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested legal right....

Next, the Court considered the constitutionality of Section 13 of the Judicial Act of 1789.  Chief Justice Marshall wrote that Section 13 of the Judiciary Act of 1789, which gave the Supreme Court the power to issue writs of mandamus, was an unconstitutional extension of the Court’s original jurisdiction under Article III of the Constitution.  The Chief Justice refused to accept a power that had been given to the Court by the legislature.  In so doing, he announced that the Court would exercise a much greater power, that of judicial review.  The Chief Justice wrote:

It is emphatically the province and duty of the judicial department to say what the law is.  Those who apply the rule to particular cases must of necessity expound and interpret that rule.  If two laws conflict with each other, the courts must decide on the operation of each.

So if a law be in opposition to the constitution; if both the law and the constitution apply to a particular case, so that the court must either decide that case conformably to the law, disregarding the constitution, or conformably to the constitution, disregarding the law, the court must determine which of these conflicting rules governs the case.  This is the very essence of judicial duty.

If, then, the courts are to regard the constitution, and the constitution is superior to any ordinary act of the legislature, the constitution, and not such ordinary act, must govern the case to which they both apply.

... The judicial power of the United States is extended to all cases arising under the constitution.  Could it be the intention of those who gave this power to say that in using it, the constitution should not be looked into?  That a case arising under the constitution should be decided, without examining the instrument under which it arises?  This is too extravagant to be maintained.  In some cases, then, the constitution must be looked into by the judges.  And if they can open it at all, what part of it are they forbidden to read or to obey?


...

Thus, the particular phraseology of the constitution of the United States confirms and strengthens the principle, supposed to be essential to all written constitutions, that a law repugnant to the constitution is void; and that courts, as well as other departments, are bound by that instrument.

Thus, Marshall declared the Supreme Court as the final judge of constitutionality, giving it the right of judicial review.  

The importance of the case, Marbury v. Madison, is not whether William Marbury became a justice of the peace (he did not) but rather that the United States Supreme Court has the final say in whether or not a law violates the United States Constitution.
MCCULLOCH v. MARYLAND

17 U.S. 316, 4 L.Ed. 579

February Term 1819
In 1790, Alexander Hamilton, the first Secretary of the Treasury, recommended to Congress that the federal government establish a national bank.  Congress passed the bill in 1791.  After passage, the bill was sent to President George Washington for his approval and signature.

Before signing the bill, Washington consulted his Secretary of State, Thomas Jefferson. Jefferson was opposed to the creation of such a bank, arguing that the federal government had not been given the authority under the Constitution to charter a bank.  This power, he thought, belonged to the states under the Tenth Amendment. Hamilton, however, encouraged Washington to sign the bill, arguing that the federal government had broad powers.  Washington evidently listened to Hamilton because he signed the bill and approved the bank charter on February 25, 1791.

By 1819 the Bank of the United States had capital of approximately $35 million. It was by far the largest corporation in the United States with eighteen branches in various cities around the country.  The role of the bank was to be an agent of the federal government, regulate the currency, and act in many ways as any private bank.

For a variety of reasons, the bank did not enjoy popularity with the people.  First, people generally did not like banks, especially large banks.  Second, many people argued that the role of the federal government should be small and limited.  In most areas, they thought that the state government should remain sovereign and the federal government only act in those areas where the Constitution had granted specific authority.  The final reason was that the Bank of the United States was in competition with local banks.  Because of its size, the Bank of the United States took business away from those local banks.

The tight credit policies of the bank contributed to a depression and caused many states to react against what they saw as “the monster monopoly.”  Two states prohibited the bank from operating within their jurisdiction, and six other states taxed the bank operations within their jurisdiction.

In 1818 the Maryland Assembly passed a statute taxing all banks operating in Maryland that were not chartered by the state.  The statute levied approximately a 2 percent tax on the value of all notes issued by the bank, or a flat annual fee of $15,000, payable in advance.   James W. McCulloch was the cashier of the Baltimore branch of the Bank of the United States and refused to pay the tax.  Since the bank failed to pay the tax, the state of Maryland brought suit against McCulloch (on behalf of the bank) to collect the money.  When the highest court in Maryland ruled that McCulloch had to pay the tax, McCulloch and the bank appealed to the United States Supreme Court.

· ISSUE: Does the United States Congress, under the Necessary and Proper Clause of Article I, have the power to act outside specific congressional authority set forth in the Constitution?  


MCCULLOCH v. MARYLAND (1819)


Decision

Chief Justice John Marshall wrote the decision for the unanimous Court, holding that Congress had the power to incorporate a national bank.  Writing the Court’s decision, Marshall began:

The first question made in the cause is, has Congress the power to incorporate a bank?...

...The powers of the general government, it has been said, are delegated by the states, who alone are truly sovereign; and must be exercised in subordination to the states, who alone possess supreme domination.

It would be difficult to sustain this proposition.  The convention which framed the constitution was, indeed, elected by the State legislatures.  But the instrument, when it came from their hands, was a mere proposal, without obligation or pretensions to it.  It was reported to the then existing Congress of the United States, with a request that it might “be submitted to a convention of Delegates, chosen in each State, by the people thereof, under the recommendation of its legislature, for their assent and ratification.”  This mode of proceeding was adopted; and by the Convention, by Congress, and by the State Legislatures, the instrument was submitted to the people.  They acted upon it, in the only manner in which they can act safely, effectively, and wisely, on such a subject, by assembling in Convention.  It is true, they assembled in their several States; and where else should they have assembled?  No political dreamer was ever wild enough to think of breaking down the lines which separate the States, and of compounding the American people into one common mass.  Of consequence, when they act, they act in their States.  But the measures they adopt do not, on that account cease to be the measures of the people themselves, or become the measures of the state governments.

Marshall next discussed the extent of congressional power.  He continued:

The government of the Union ... is emphatically, and truly, a government of the people.  In form and in substance it emanates from them.  Its powers are granted by them, and are to be exercised directly on them, and for their benefit.

This government is acknowledged by all to be one of enumerated powers. The principle, that it can exercise only the powers granted to it, would seem too apparent to have required to be enforced by all those arguments which its enlightened friends, while it was depending before the people, found it necessary to urge.  That principle is now universally admitted.  But the question respecting the extent of the powers actually granted, is perpetually arising, and will probably continue to arise, as long as our system shall exist.

Although the specific powers of Congress do not include the power to charter a corporation, the section enumerating these powers includes a statement giving Congress the authority to make all laws “necessary and proper” for executing its specified tasks.  In Marshall’s opinion, this authority grants Congress additional powers.  He wrote:

... The word “necessary” is considered as controlling the whole sentence, and as limiting the right to pass laws for the execution of the granted powers, to such as are indispensable, and without which the power would be nugatory.  That it excludes the choice of means, and leaves to Congress, in each case, that only which is most direct and simple.

Is it true that this is the sense in which the word “necessary” is always used?  Does it always import an absolute physical necessity, so strong that one thing, to which another may be termed necessary, cannot exist without that other?  We think it does not.  If reference be had to its use, in the common affairs of the world, or in approved authors, we find that it frequently imports no more than that one thing is convenient, or useful, or essential to another....

[T]he Necessary and Proper Clause was not intended to limit Congress’s power to legislate] for the following reasons:

1st.  
The clause is placed among the powers of Congress, not among the limitations on those powers.


2d.  
Its terms purport to enlarge, not to diminish the powers vested in the government.  It purports to be an additional power, not a restriction on those already granted.


On the question of whether Maryland could tax the National Bank, the Chief Justice wrote:

That the power of taxation is one of vital importance; that it is retained by the states; that it is not abridged by the grant of a similar power to the government of the Union; that it is to be concurrently exercised by the two governments; are truths which have never been denied....  The states are expressly forbidden to lay any duties on imports or exports, except what may be absolutely necessary for executing their inspection laws.  If the obligation of this prohibition must be conceded--if it may restrain a state from the exercise of its taxing power on imports and exports--the same paramount character would seem to restrain, as it certainly may restrain, a state from such other exercise of this power, as is in its nature incompatible with, and repugnant to, the constitutional laws of the Union....
On this ground the counsel for the bank place its claim to be exempted from the power of a state to tax its operations.  There is no express provision for the case, but the claim has been sustained on a principle which so entirely pervades the constitution, is so intermixed with the materials which compose it, so interwoven with its web, so blended with its texture, as to be incapable of being separated from it without rendering it into shreds.

This great principle is, that the constitution and the laws made in pursuance thereof are supreme; that they control the constitution and laws of the respective states, and cannot be controlled by them....

That the power of taxing by the states may be exercised so as to destroy it, is too obvious to be denied....

Chief Justice Marshall concluded his writing with:

The court has bestowed on this subject its most deliberate consideration.  The result is a conviction that the states have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the general government.  This is, we think, the unavoidable consequence of that supremacy which the constitution has declared.

We are unanimously of opinion that the law passed by the legislature of Maryland, imposing a tax on the Bank of the United States, is unconstitutional and void.
MCCULLOCH v. MARYLAND 

Case Studies

Learning Objectives:  
The student will

1. Examine the “Necessary and Proper” Clause of Article I in the U.S. Constitution;

2. Apply the ruling in the Supreme Court case, McCulloch v. Maryland
to other situations.

TEKS/TAKS:
8.19 A; U.S. Hist. 18 A, 26 A & B; Govt. 8 D, 9 A, B, C, E & F; 23 A & B

Vocabulary:
Corporation, depression, monopoly, national bank, Necessary and Proper Clause

Teaching Strategy:

1. Go over any unfamiliar words listed in vocabulary above.

2. Show Attachment 1 (Article I, Section 8, Clause 18 of the U. S.     Constitution—the Necessary and Proper Clause).  Ask volunteers what they think the writers of the Constitution wanted this clause to mean.

3. Pass out the case McCulloch v. Maryland.  Ask several students to read orally the facts of the case as other class members follow along with their copies.  Ask students to decide exactly what question the Supreme Court was being asked to answer (issue).  Discuss the case and have students give their opinion of its outcome.

4. Either explain the Court’s decision to the class or have them read the provided decision.  
A simple summary of the decision would be:  Unanimously, the Court upheld the power of Congress to create a national bank.  Chief Justice John Marshall, writing for the Court, explained that the Constitution does not need to expressly grant Congress the power to establish a bank. Such expressly listed Congressional powers as the power to tax, to spend money, to borrow money, and to support the Army and Navy implied the Congress had the power to do so.  The Court also ruled that the states could not tax the bank because to do so would interfere with national supremacy.  Marshall wrote, “The power to tax involves the power to destroy ….”

5. Ask students to come up with constitutional principles established by this case. 

(First, the “implied powers doctrine” allows broad interpretation of the Necessary and Proper Clause to let Congress choose the means it wishes to carry out the powers the Constitution expressly gave it.  Secondly, “national supremacy” forbids the states to interfere in the constitutional operations of the national government.)  

6. Put the class into groups of three to five students each.  Pass out the case studies and have groups follow directions on the handout.  Emphasize that reasons must be included with each answer.

7. Compare different group decisions as a class.  The cases are hypothetical, but a key has been provided for guidance to the teacher.

8. Ask students to explain how this 1819 Supreme Court case still affects their lives today.

Attachment One

UNITED STATES CONSTITUTION

ARTICLE ONE, SECTION 8, CLAUSE 18

The Congress shall have the Power –-

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

MC CULLOCH v. MARYLAND (1819)

CASE STUDIES

Directions:  Working in groups, read each of the following hypothetical cases involving congressional actions.  Using the Constitution and the decision in McCulloch v. Maryland, decide which congressional action(s) would be allowed and which would not be allowed.   EXPLAIN YOUR ANSWERS BY QUOTING FROM THE McCULLOCH v. MARYLAND DECISION AND SPECIFIC SECTIONS IN THE CONSTITUTION THAT WOULD POSSIBLY APPLY TO THE QUESTION ASKED.  

Case One:  
In order to maintain military strength, Congress passes a law, which allows the United States to draft eighteen-year-olds into military service.

Case Two:
Congress believes that all citizens must have military training and passes a law requiring all ministers, priests, and rabbis in the country to give sermons supporting military training.

Case Three:
With the U. S. government experiencing financial trouble, Congress passes a law allowing the president to appoint citizens “Lords and Ladies of the United States.”   In return, these “Lords and Ladies” agree to donate large sums of money to the United States treasury.

Case Four:
A backlog of cases clogs the federal court system.  In order to reduce the buildup, Congress creates a series of special courts to hear certain kinds of cases.

MC CULLOCH v. MARYLAND (1819)

CASE STUDIES

Teacher Key

Directions:  Working in groups, read each of the following hypothetical cases involving congressional actions.  Using the Constitution and the decision in McCulloch v. Maryland, decide which congressional action(s) would be allowed and which would not be allowed.   EXPLAIN YOUR ANSWERS BY QUOTING FROM THE McCULLOCH v. MARYLAND DECISION AND SPECIFIC SECTIONS IN THE CONSTITUTION THAT WOULD POSSIBLY APPLY TO THE QUESTION ASKED.  

Case One:  
In order to maintain military strength, Congress passes a law allowing the United States to draft eighteen-year-olds into military service.  (Yes.  The case states that the Necessary and Proper Clause gives Congress “additional power, not a restriction on those already granted.” Article I, Section 8 provides Congress with the power to “raise and support Armies ….”)
Case Two:
Congress believes that all citizens must have military training and passes a law requiring all ministers, priests, and rabbis in the country to give sermons supporting military training.  (No.  The powers extended by this case are powers involving commerce, not religious rights.  The First Amendment says “Congress shall make no law respecting an establishment of religion ….”)

Case Three:
With the U. S. government experiencing financial trouble, Congress passes a law allowing the president to appoint citizens “Lords and Ladies of the United States.”   In return, these “Lords and Ladies” agree to donate large sums of money to the United States treasury.  (No.  The case emphasizes the “government of the people,” which would exclude giving recognition based on the ability to “buy” that recognition.  Article I, Section 9 says “No Title of Nobility shall be granted ….”)

Case Four:
A backlog of cases clogs the federal court system.  In order to reduce the buildup, Congress creates a series of special courts to hear certain kinds of cases.  (Yes.  The case states, “This government is acknowledged by all to be one of enumerated powers.”  Article III says “… and in such inferior Courts as the Congress may from time to time ordain and establish.)

THOMAS GIBBONS v. AARON OGDEN
22 U.S. (9 Wheat.) 1, 6 L.Ed. 23

Argued February 1824

Decided March 2, 1824

Robert R. Livingston and Robert Fulton, the inventor of the steamboat, had a twenty-year monopoly granted by the New York State Legislature to exclusively run steamboats in the state’s waters.  The monopoly was a source of aggravation to other states, which passed laws excluding the Livingston-Fulton boats from their waters while granting a monopoly for their state to another company.    

In 1811, Fulton’s company assigned to Aaron Ogden, a former New Jersey governor, a license to run a ferry service on the Hudson between New York and New Jersey--a very profitable business.  Seeking to take advantage of this, in 1818 Thomas Gibbons, Ogden’s former partner, secured a license from the federal government to engage in the coastal trade and started up a competing New York-New Jersey ferry service.  Although Gibbons was not licensed by the monopoly, his ships were licensed under the federal law governing the coastal trade.

Claiming that his monopoly rights were being infringed, Ogden obtained an order from the New York courts forbidding Gibbons’ ferry from docking in New York.  After obtaining the services of Daniel Webster as his lawyer, Gibbons took the case to the United States Supreme Court.  For five days in February, 1824 the case was argued before the justices.

· ISSUE: Under the Commerce Clause of Article I, Section 8, should navigation be understood to be a part of commerce, and, if so, to what extent might Congress regulate it?


GIBBONS v. OGDEN (1824)


Decision

The Court held in Gibbons’ favor, striking down the monopoly because it was in conflict with the broad federal power to regulate interstate commerce.  Chief Justice John Marshall wrote this landmark decision.

Ogden had argued that commerce did not include navigation but was limited “to traffic, to buying and selling, or to the exchange of commodities ....”  Marshall agreed that this was one of its meanings, but that it was still “something more.”  

The words are: “congress shall have power to regulate commerce with foreign nations, and among the several States, and with the Indian tribes.”  The subject to be regulated is commerce; and our constitution being ... one of enumerations, and not of definition, to ascertain the extent of the power, it becomes necessary to settle the meaning of the word.  The counsel for the appellee would limit it to traffic, to buying and selling, or the interchange of commodities, and do not admit that it comprehends navigation.  This would restrict a general term, applicable to many objects, to one of its significations.  Commerce, undoubtedly, is traffic, but it is something more....  If commerce does not include navigation, the government of the Union has no direct power over that subject, and can make no law prescribing what shall constitute American vessels, or requiring that they shall be navigated by American seamen. Yet this power has been exercised from the commencement of the government, has been exercised with the consent of all, and has been understood by all to be a commercial regulation ....  The power over commerce, including navigation, was one of the primary objects for which the people of American adopted their government, and must have been contemplated in forming it.  The convention must have used the word in that sense, because all have understood it in that sense; and the attempt to restrict it comes too late ....

Marshall then turned to the meaning of “among,” as in “among the several states.”  He reasoned that since “among” means “intermingle with,” “Commerce among the states cannot stop at the external boundary line of each state but may be introduced into the interior.”  Congress had no power over commerce, which is confined to one state alone, but that power was in force as soon as a state’s boundary line had been crossed. And the power to regulate must necessarily follow any commerce in question right across those boundaries; otherwise, the power would be “useless.”

Having established that Congress has a regulatory power over commerce, which includes navigation and crosses state lines, the Court turned to the question of the extent of such power: 

... But the framers of the constitution foresaw this state of things, and provided for it by declaring the supremacy not only of itself but of the laws made in pursuance of it.  The nullity of any act inconsistent with the constitution is produced by the declaration that the constitution is supreme law....  In every such case the act of congress, or treaty, is supreme; and the law of the state, though enacted in the exercise of powers not controverted, must yield to it.... (Emphasis added.)
The Court’s conclusion was that the power of Congress to regulate power was unlimited as long as it applied to objects specified in the Constitution.  Commerce is such an object, and the Constitution places no limit on Congress’s power to regulate it.

 DRED SCOTT v. JOHN SANDFORD*

60 U.S. 393, 15 L.Ed. 691

Argued February 1856; Reargued December 1856
Decided March 6, 1857

The first African Negroes in the British North American colonies were brought ashore at Jamestown in 1619 as slaves.  There were significant differences in the way slaves were treated, work they were required to do, and even in the legal structure of slavery from colony to colony.  In all the colonies, however, slavery was lifelong and hereditary.  At law, a slave was considered a thing rather than a person, having no legitimate will of his or her own and belonging bodily to his or her owner.  As property, he could be forced to work, and his offspring belonged to the master.  Conscience and interest, however, dictated that in certain respects he must be treated as a person.  For instance, regarding criminal law a slave was fully responsible for illegal acts he committed, which made a slave both property and person.

By the beginning of the American Revolution, slavery was not only legally established in all thirteen colonies, but also so firmly implanted in the southern colonies that blacks constituted about forty percent of the population.   Many people, however, felt that slavery was incompatible with the fundamental assumption of the Declaration of Independence that all men are created equal and endowed by their creator with the inalienable rights of life, liberty, and the pursuit of happiness.  During the Revolutionary Period state after state began to end African slave trade, and abolition of slavery itself was achieved in some states.  By the 1790s, abolition societies had appeared in every state from Virginia northward, with prominent men like Benjamin Franklin and John Jay in leading roles. 

With support from both northern and southern delegates, the Confederation Congress, with no dissenting votes, prohibited slavery in the Northwest Territory when it passed the Northwest Ordinance in 1787.  At the Constitutional Convention (also in 1787), there were approximately 50,000 free blacks in the United States and about 700,000 slaves, most of who were in the south.  This time the question was whether slaves should be counted as property or as population.  That problem was temporarily solved with the Three-Fifths Compromise.  Neither in its wording nor in its historical context does the clause lend significant support to the property-holding aspect of slavery.  The Constitution neither authorized nor forbade slavery.  

On August 7, 1789, the first Congress under the Constitution reenacted the Northwest Ordinance, making some modifications, but including the antislavery provision.  Although the first session of the new Congress saw no pressing need in 1789 to include a fugitive-slave law, four years later the second Congress took action on the subject.  Fugitives from justice and fugitives from service had been dealt with side by side in the Constitution, so it seemed logical to do so again in passing the Fugitive Slave Act of 1793.  The first half of the law dealt with criminal extradition and required a governor of a state to which a fugitive fled to return the fugitive to the state where the person was wanted.  The second half of the Act authorized a slave owner or  his agent to cross state lines to seize an alleged fugitive slave.  The law gave an alleged fugitive no legal due process, such as the writ of habeas corpus or trial by jury.  In 1842 the United States Supreme Court ruled the Fugitive Slave Act to be constitutional in the case of Prigg v. Pennsylvania.  Federal enforcement of the fugitive-slave clause treated slaves as property, accepting the southern definition of slave holding as a form of property holding.

*The respondent’s last name, Sanford, was misspelled in the official Supreme Court report.

When the Missouri Territory applied for statehood in 1819, slavery in the territories became a serious political and constitutional question.  At that time there were eleven free states and eleven slave states. Northerners in the House of Representatives pushed through an amendment to the statehood resolution that would have prohibited slavery in the new state even though many Missourians were slaveholders.  Dominated by southerners, the Senate objected to the amendment, claiming that Congress had no constitutional right to impose such a condition on a new state.  Ironically, few southerners questioned Congress’s right to prohibit slavery in the territories.  The stalemate between the two chambers was not resolved until Maine was admitted to statehood in 1820 under the Missouri Compromise.  The Compromise prohibited slavery in the remainder of the Louisiana Purchase area that was north of Missouri’s southern boundary.  

A second compromise became necessary when Missouri’s constitution was presented to Congress for approval later in 1820.  A section of the document barred the entry of free blacks into the new state.  Representatives from several northern states that had given free blacks rights of citizenship objected to the provision, claiming it violated the “comity clause” (Article IV, Section 2, Clause 1) of the Constitution, which gave citizens of one state “all Privileges and Immunities of Citizens in the several States.”  Southerners, on the other hand, contended that free blacks did not have the same rights as whites—they could not vote in federal elections, for example—and therefore were not citizens under the Constitution.

The Constitution did not define either federal or state citizenship, nor did it clearly stipulate whether those persons defined as citizens by one state retained that status when they moved to another state.  In the Missouri controversy, Congress reached a compromise that essentially barred Missouri from passing any law that would ban the entry of citizens of another state.  Although the two Missouri compromises solved tensions over slavery temporarily, they did not answer the greater questions of whether Congress actually had the authority to prohibit slavery in the territories and whether blacks, free or slave, were citizens with all the rights and privileges guaranteed by the Constitution.

With the formal acquisition of Texas in 1846 and the prospect of obtaining more land from Mexico, extension of slavery into the territories again became an issue.  The extension of slavery was in reality a thin shield for the real issue of whether slavery could continue to exist at all.  Once again, northern representatives proposed to bar slavery in the newly acquired territories.  They contended that Congress, under the “rules and regulations” clause of Article IV and under the treaty and war powers, had the power to prohibit slavery in the territories.  They also noted that Congress had exercised this authority throughout its existence.

Southern opponents argued that slaves were property and that all the sovereign states owned the territories in common.  The federal government, they continued, had no right to act against the interest of the sovereign states by barring their property in slaves from any of the territories.  Another argument was that abolition of slavery was a violation of the Fifth Amendment’s Due Process Clause because it took property without just compensation.

The controversy over the western lands was settled in 1850 when Congress produced a three-part compromise.  California would enter the Union as a free state; enforcement of the controversial Fugitive Slave Act would be turned over to the federal government; and citizens of the newly organized Utah and New Mexico territories would determine whether they would allow slavery at the time those territories became states.
With racial discrimination so pervasive in American law and society, there inevitably arose the question whether free Negroes were citizens of the United States and of the states in which they lived.  It was an issue clouded not only by the free Negro’s intermediate status between slavery and freedom, and by the variations in his treatment from New England to the deep South, but also by the vague and flexible meaning of the word “citizen” itself.    In its broadest and perhaps most common usage during the early national period, “citizen” meant any domiciled inhabitant except an alien or a slave.  The Articles of Confederation treated the word “citizen” as interchangeable with the word “inhabitant.”

The nature of citizenship, state and national, and whether it included free Negroes, remained unsettled issues when the slave Dred Scott sought his freedom in the courts.  Scott was originally owned by a Peter Blow, who came to St. Louis, Missouri (a slave state) with his family in 1830.  He brought Dred Scott with him, who had been with the Blow family since Scott’s childhood or early youth, and five other slaves.  Scott was described as having a very dark skin and probably no more than five feet tall, “illiterate but not ignorant, with a strong common sense.”  Blow died in 1832, and in 1833 Dred Scott was sold to an army surgeon, Dr. John Emerson.  In 1834, Emerson was transferred to Illinois (a free state), and later to Wisconsin territory, taking Dred Scott with him both times.  Thus Scott had been held as a slave in a free state and was then taken into an area where the Missouri Compromise forbade slavery.  During the travels, Scott met and married Harriet Robinson.  Emerson returned to St. Louis near the end of 1838, having recently married the former Irene Sanford.  In 1842 Emerson was honorably dismissed from the service, and he died the next year.  In his will, Emerson left Scott to his widow.  Mrs. Emerson’s brother, John F.A. Sanford of St. Louis was one of the executors of Emerson’s will.  

On April 6, 1846, Dred and Harriet Scott filed petitions in the Missouri circuit court in St. Louis, summarizing the circumstances of their residence on free soil and requesting permission to bring suit against Irene Emerson in order to establish their right to freedom.  They received permission to sue, claiming that Mrs. Emerson had “beat, bruised and ill-treated him” and then imprisoned Scott for twelve hours.  The declaration also attested that Scott was a free person held in slavery by Mrs. Emerson.  Harriet’s complaint was similar.  It was understood that the alleged acts of the defendant were lawful of a slave but constituted assault and false imprisonment if the plaintiff were a free person.  Just how the Scott suits got started, and who provided the original initiative, remains unproven.  There is no evidence of underlying political purposes or of intent to contrive a test case.  On June 30, 1847, the suits came to trial and the jury returned a verdict for Mrs. Emerson.  The case was then presented to the highest appellate court of Missouri, which reversed and returned a ruling in favor of the Scotts.  

After the court’s ruling, Mrs. Emerson left St. Louis to live with one of her sisters in Springfield, Massachusetts.  At that point, John Sanford apparently took over his sister=s affairs and hired a new lawyer for a new trial.  The case came to retrial on January 12, 1850, and the Scotts were ruled to be free.  Appealed, the Missouri Supreme Court on March 22, 1852 reversed the trial court’s decision, announcing that Dred and Hariett Scott were still slaves.

By the end of 1853, Dred Scott had acquired new legal counsel, had allegedly become the property of a new owner, and had begun a new suit for freedom in the federal circuit court.  Since 1852, Charles Edmund LaBeaume, brother-in-law of Henry T. Blow, had been hiring Dred and Hariett Scott.  LaBeaume was informed that Harriet and Dred Scott had been sold to Irene Emerson’s brother, John F.A. Sanford, a resident of New York City.  It is not known whether Sanford actually owned the Scotts or if he was simply acting as his sister’s agent.  Some historians feel that Sanford was simply a cardboard defendant, secretly in a league with the other side.

In 1854 the United States circuit court for the district of Missouri heard Dred Scott v. Sandford in a small back room over a store.  The judge instructed the jury that the law was in the defendant’s favor, and the jury returned a verdict for Sanford.  According to the decision, Dred Scott was a slave and had 
always been a slave.  This meant that he was never a citizen of Missouri and therefore had no right to bring suit in the first place.  

The United States Supreme Court officially received the record of Dred Scott v. Sandford on December 30, 1854.  Because of the lateness of receiving the case, it was continued to the next term.  Montgomery Blair represented Dred Scott, arguing that free Negroes were citizens to the extent of being qualified to bring suit in a federal court.  Blair also claimed freedom for Scott solely on the ground that he had been “emancipated by his master’s having taken him to reside in the State of Illinois.”  Arguments before the Court began on February 11, 1856 and extended over four days.  During the latter part of February, the Court conferred at least twice on the case without making progress.  

Finally, the case was reargued beginning on December 15, 1856.  This time, George T. Curtis, a conservative Massachusetts Whig whose father was sitting on the Supreme Court, joined Montgomery Blair.  Again, arguments extended over four days.  On the question of Negro citizenship, Blair spoke for more than an hour, going over much the same ground that he had covered in February.  It was the respondent who primarily dealt with the question of whether Scott’s stay in Illinois had worked his emancipation.  On March 6, 1857, the United States announced its decision.

· ISSUES:   Is Dred Scott a citizen and therefore entitled to sue in federal court under the diversity of citizenship rule?  What is the status of slaves who had been held on free soil?  Does Congress, under Article I of the Constitution, have the power to prohibit slavery in new states and in the territories?


SCOTT v. SANDFORD (1857)


Decision

By a seven-to-two vote, the Supreme Court ruled that “Negro slaves” were an inferior race and did not have the same rights and protections as citizens of the United States.  After the case was reargued, seven of the justices agreed to answer only whether Scott was a slave, and as a slave if he had authority to sue.  Justice Nelson was assigned to write that opinion.  However, the two dissenters announced that their dissents would cover all the issues: whether Dred Scott was a citizen, whether his stay on free soil made him a free man, and whether Congress had the authority to prohibit slavery in the territories.  Unwilling to let the dissents go unanswered, each of the seven majority justices decided to write an opinion answering those issues he thought to be in question.  When completed, the decision totaled 250 pages.  Of the seven opinions written by members of the majority, Chief Justice Taney’s writing is considered to present the formal view of the Court.   

The Chief Justice’s decision determined that Negroes, “whether emancipated or not,” did not qualify as citizens of the United States.  It was Taney’s opinion that:

... they are not, and that they are not included, and were not intended to be included, under the word “citizen” in the Constitution, and can, therefore, claim none of the rights and privileges under which that instrument provides for and secures to citizens of the United States.
In Taney’s opinion, even the words “all men are created equal” from the Declaration of Independence did not include the black race.  Taney wrote that the men responsible for that document:

... perfectly understood the meaning of the language they used, and how it would be understood by others; and they knew that it would not in any part of the civilized world, be supposed to embrace the negro race, which, by common consent, had been excluded from civilized Governments and the family of nations, and doomed to slavery.

Taney felt that slaves were considered property, and according to him, this was reflected in the only two provisions of the Constitution that specifically mentioned slaves.  These provisions “treat them as property, and makes it the duty of the government to protect it; no other power, in relation to this race, is to be found in the Constitution.”  Taney continued:

But there are two clauses in the Constitution which point directly and specifically to the negro race as a separate class of persons, and show clearly that they were not regarded as a portion of the people or citizens of the Government then formed.

One of these clauses reserves to each of the thirteen States the right to import slaves until the year 1808, if he thinks it proper.  And the importation which it thus sanctions was unquestionably of persons of the race of which we are speaking, as the traffic in slaves in the United States had always been confined to them.  And by the other provision the States pledge themselves to each other to maintain the right of property of the master, by delivering up to him any slave who may have escaped from his service, and be found within their respective territories ...  And these two provisions show, conclusively, that therein referred to, nor their descendants, were embraced in any of the other provisions of the Constitution; for certainly these two clauses were not intended to confer on them or their posterity the blessings of liberty, or any of the personal rights so carefully provided for the citizen....

Addressing the Fifth Amendment right not to be deprived of the right to property without Due Process of Law, the Chief Justice wrote:

The rights of private property have been guarded with equal care.  Thus the rights of property are united with the rights of person, and placed on the same ground by the fifth amendment of the Constitution ....  An Act of Congress which deprives a person of the United States of his liberty or property merely because he came himself or brought his property into a particular Territory of the United States, and who had committed no offense against the laws, could hardly be dignified with the name of due process of law ....

It seems, however, to be supposed, that there is a difference between property in a slave and other property, and that different rules may be applied to it in expounding the Constitution of the United States.  And the laws and usages of nations, and the writings of eminent jurists upon the relation of master and slave and their mutual rights and duties, and the powers which governments may exercise over it, have been dwelt upon in the argument.

But ... if the Constitution recognizes the right of property of the master in a slave, and makes no distinction between that description of property and other property owned by a citizen, no tribunal, acting under the authority of the United States, whether it be legislative, executive, or judicial, has a right to draw such a distinction, or deny to it the benefit of the provisions and guarantees which have been provided for the protection of private property against the encroachments of the Government.

Now ... the right of property in a slave is distinctly and expressly affirmed in the Constitution.  The right to traffic in it, like an ordinary article of merchandise and property, was guaranteed to the citizens of the United States, in every State that might desire it, for twenty years.  And the Government in express terms is pledged to protect it in all future time, if the slave escapes from his owner....  And no word can be found in the Constitution which gives Congress a greater power over slave property, or which entitles property of that kind to less protection than property of any other description.  The only power conferred is the power coupled with the duty of guarding and protecting the owner in his rights.

The Chief Justice attacked the Missouri Compromise as an unconstitutional exercise of congressional authority.  He wrote:

... [I]t is the opinion of this court that the Act of Congress which prohibited a citizen from holding and owning property of this kind in the territory of the United States north of the line therein mentioned, is not warranted by the Constitution, and is therefore void; and that neither Dred Scott himself, nor any of his family, were made free by being carried into this territory; even if they had been carried there by the owner, with the intention of becoming a permanent resident ....

Taney acknowledged that the federal government had the power to acquire new territory for preparation for statehood and that Congress could in its discretion determine the form of government the territory would have.  But Congress must exercise that power over territories within the confines prescribed by the Constitution.  Therefore, Taney said, the portion of the Missouri Compromise that prohibited slavery in the northern portion of the Louisiana Purchase was void, and his residence there had not freed Dred Scott.

Nor was Scott free because of his residence in Illinois.  Taney said that because:

... Scott was a slave when taken into the State of Illinois by his owner, and was there held as such, and brought back in that character, his status, as free or slave depended on the laws of Missouri, and not of Illinois.

Chief Justice Taney’s view of Negro inferiority was basic to his ruling.  He said:

They had for more than a century before been regarded as beings of an inferior order; and altogether unfit to associate with the white race, either in social or political relations; and so far inferior that they had no rights which the white man was bound to respect; and that the negro might justly and lawfully be reduced to slavery for his benefit.  He was bought and sold, and treated as an ordinary article of merchandise and traffic....

Taney concluded:

Upon the whole, therefore, it is the judgment of this court, that it appears by the record before us that the plaintiff in error is not a citizen of Missouri, in the sense in which that word is used in the Constitution; and that the Circuit Court of the United States, for that reason, had no jurisdiction in the case, and could give no judgment in it.

The six other justices in the majority came to the same conclusions as the Chief Justice, some using different reasoning.  All agreed that Congress had no authority to prohibit slavery in the territories.  

The two dissenters also filed lengthy opinions.  Justice Curtis focused primarily on citizenship for freeborn Negroes, noting that Negroes were among those who originally ratified the Constitution in a number of states.  Curtis strongly indicated that, in his opinion, nothing in the Constitution had stripped these free African Americans of their citizenship.  He wrote:

... under the Constitution of the United States, every free person born on the soil of a State, who is a citizen of that State by force of its Constitution or laws, is also a citizen of the United States.

FOLLOW UP: The Dred Scott decision immediately created an uproar in which the Supreme Court was lambasted on one side and hailed on the other.  Today the case is often considered to be the worst decision in its history by the United States Supreme Court.  The decision, however, became totally obsolete when the Thirteenth Amendment was ratified late in 1865.  The Civil Rights Act of 1866 and the Fourteenth Amendment, which was ratified in 1868, overturned it.

The parties in the case did not live long after the decision.  John Sanford was in an “insane asylum” at the time of the decision and died within two months afterward.  Dred Scott, his wife and their two daughters were given their freedom after the decision was announced, but Scott died of tuberculosis on September 17, 1858.
LEARNING STATIONS

SCOTT v. SANDFORD

Learning Objective:
The student will

Understand arguments in the Dred Scott v. Sandford Supreme Court case, which led to the Thirteenth, Fourteenth, and Fifteenth Amendments.

TEKS/TAKS:

8.7 B, C, D; 8.8 A, C; 8.9 A; U.S. Hist. 2 C, 7 A & D, 17 A, 18 A & C, 21 C, 26 A & B; Govt. 2 A, 3 A & B, 8 D & E, 9 C, E & F, 14 A, C, D & F, 16 B, 23 A & B 

Materials Needed:
Copies of Learning Stations posted around the room, copy of student answer sheet for each student
Vocabulary:
Due process of law

Teaching Strategy:

1.
Study the facts of the case of Scott v. Sandford.

2.
Instruct pairs of students to go to each station.  Students should discuss the argument posted and determine if it is an argument for Scott or for Sanford.  Answers should be placed on the provided answer sheet.

3.
After all pairs of students are finished with the learning stations, pass out and read together the Supreme Court decision.  Explain to students that this decision is often called the worst decision the Supreme Court ever made.

4.
Tell students to try and put themselves in the place of a United States citizen at the time of the Dred Scott case.  They should take a position regarding the outcome of the case and write a letter to the newspaper editor explaining how they feel about the case.   Explain that their letters may be written in first person but should include some specific facts and arguments from the case.  Note: Student letters may be used for assessment for this activity.

Answers: Stations for Scott--2, 5, 7 & 8; for Sandford--1, 3, 4, 6,  9 & 10.

Extension for GT/AP: Give students the facts in the case.  Divide the class into teams of either members of the Supreme Court, attorneys for Scott, or attorneys for Sanford.  The attorneys should prepare oral arguments before the Supreme Court, and the members of the Court should prepare questions to ask the attorneys during the oral arguments.  Then have the class conduct a “moot court,” a mock appellate hearing, on the case.  The members of the Court should then meet, come to a decision, and write an opinion in the case.

 LEARNING STATION STATEMENTS


DRED SCOTT v. SANDFORD

1.
Only federal citizens have the right to sue in federal courts.

2.
All people are guaranteed the right to sue when their rights are violated.

3.
Only those African Americans who were state citizens when the country was formed are citizens of the United States.

4.
Even though a state might free a slave and give him state citizenship, it did not automatically mean he was granted federal citizenship.

5.
Every free person born on United States soil is a citizen of that state and the United States, protected by the laws of the Constitution.

6.
When Dred Scott returned to Missouri, he was subject to Missouri=s law; therefore he was again a slave.

7.
Residence in a free state or free territory automatically frees a slave.

8.
A freed slave was automatically a citizen.

9.
Slaves are property and not citizens; only citizens may sue.

10.
Slaves may not be taken away from owners without following due process of law.

HOMER PLESSY

v.

JOHN H. FERGUSON

163 U.S. 527

Decided May 18, 1896
In 1890, the State of Louisiana passed a railroad transportation law "to provide equal but separate accommodations for the white and colored races."  The law provided that:

... [A]ll railway companies carrying passengers in their coaches in this state, shall provide equal but separate accommodations for the white, and colored races, by providing two or more passenger coaches for each passenger train, or by dividing the passenger coaches by a partition so as to secure separate accommodations....  No person or persons shall be permitted to occupy seats in coaches, other than the ones assigned to them, on account of the race they belong to... [A]ny passenger insisting on going into a coach or compartment to which by race he does not belong, shall be liable to a fine of twenty-five dollars in the parish prison.... [S]hould any passenger refuse to occupy the coach or compartment to which he or she is assigned by the officer of such railway, said officer shall have power to refuse to carry such passenger on his train, and for such refusal neither he nor the railway company which he represents shall be liable for damages in any of the courts in this state....

In 1892, a committee was formed by black and Creole leaders to test the constitutionality of the law.  They chose Homer Plessy, who was one-eighth black, to make their test case.  Plessy was a resident of the state of Louisiana and felt that he was entitled to every right, privilege, and immunity due to citizens of the United States of the white race by its constitution and laws.  On June 7, 1892, he bought a first-class ticket on the East Louisiana Railway that traveled from New Orleans to Covington, Louisiana.  Plessy entered the train and walked past the car marked "for coloreds only," finding a seat in the coach marked "for whites only."  When the train conductor, who was responsible for assigning seats according to race, asked Plessy to move to the other car, he refused.  Plessy was then forcibly ejected by the train conductor and a police officer and placed under arrest.  After being charged with violating the state law, he was found guilty and sentenced to jail.  

Homer Plessy filed an appeal against John H. Ferguson, judge of the criminal district court for the parish of Orleans, in the Supreme Court of Louisiana.  This court found the statute to be valid.  

Plessy then appealed to the U. S. Supreme Court, where he argued that the Louisiana law denied him "equal protection of the laws" in violation of the Fourteenth Amendment.  Louisiana argued that the Amendment was only intended to protect political rights, such as access to courts, voting, holding public office, and so forth, and that it was not intended to protect "social rights."  The state also felt that since it was equally illegal for a white man to enter the black coach as it was for a black man to enter the white one, this meant that each was furnished "equal protection of the laws."  

· ISSUE:  Does a state law that requires separate facilities for black and white races violate the Thirteenth Amendment prohibition against slavery and the Fourteenth Amendment prohibition against state action that denies equal protection of the law?


PLESSY v. FERGUSON (1896)

Decision

Justice Brown wrote for a seven-to-one majority (Justice Brewer did not participate).  The Court upheld the Louisiana law, stating that "a legal distinction between the white and colored races ... has no tendency to destroy the legal equality of the two races."

Brown concluded that the object of the Fourteenth Amendment was to:

... enforce the absolute equality of the two races before the law, but ... it could not have been intended to abolish distinctions based on color, or to enforce social, as distinguished from political, equality...."   

... as a conflict with the fourteenth amendment is concerned, the case reduces itself to the question whether the statute of Louisiana is a reasonable regulation, and with respect to this there must necessarily be a large discretion on the part of the legislature.  In determining the question of reasonableness, it is at liberty to act with reference to the established usages, customs, and traditions of the people, and with a view to the promotion of their comfort, and the preservation of the public peace and good order.  Gauged by this standard, we cannot say that a law which authorizes or even requires the separation of the two races in public conveyances is unreasonable, or more obnoxious to the fourteenth amendment than the acts of congress requiring separate schools for colored children in the District of Columbia, the constitutionality of which does not seem to have been questioned....

The majority then examined what they considered to be a fallacy of the plaintiff=s argument:
We consider the underlying fallacy of the plaintiff=s argument to consist in the assumption that the enforced separation of the two races stamps the colored race with a badge of inferiority.  If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it.  The argument necessarily assumes that if ... the colored race should become the dominant power in the state legislature, and should enact a law in precisely similar terms, it would thereby relegate the white race to an inferior position.  We imagine that the white race, at least, would not acquiesce in this assumption.  The argument also assumes that ... equal rights cannot be secured to the negro except by an enforced commingling of the two races.  We cannot accept this proposition.  If the two races are to meet upon terms of social equality, it must be the result of natural affinities, a mutual appreciation of each other’s merits, and a voluntary consent of individuals....

Justice Harlan, a former Kentucky slave-owner, alone dissented in this case.  He stated:

In respect of civil rights, common to all citizens, the constitution of the United States does not, I think, permit any public authority to know the race of those entitled to be protected in the enjoyment of such rights....  Indeed, such legislation as that here in question is inconsistent not only with that equality of rights which pertains to citizenship, national and state, but with the personal liberty enjoyed by every one within the United States.

The thirteenth amendment does not permit the withholding or the deprivation of any right necessarily inhering in freedom....

In examining legislative purpose for passing the statute, Justice Harlan stated:

... Every one knows that the statute in question had its origin in the purpose, not so much to exclude white persons from railroad cars occupied by blacks, as to exclude colored people from coaches occupied by or assigned to white persons....  The thing to accomplish was, under the guise of giving equal accommodation for whites and blacks, to compel the latter to keep to themselves while traveling in railroad passenger coaches....  If a white man and a black man choose to occupy the same public conveyance on a public highway, it is their right to do so; and no government, proceeding alone on grounds of race, can prevent it without infringing the personal liberty of each.

Justice Harlan then made an argument for equal rights:
There is no caste here.  Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.... In respect of civil rights, all citizens are equal before the law.  The humblest is the peer of the most powerful.  The law regards man as man, and takes no account of his surroundings or of his color when his civil rights as guarantied by the supreme law of the land are involved....  

In my opinion, the judgment this day rendered will, in time, prove to be quite as pernicious as the decision made by this tribunal in the Dred Scott Case.
Justice Harlan warned that this decision would be used to segregate all aspects of life by races.  This case created the doctrine of "separate but equal" that was followed in the United States until 1954.

BROWN, et al.


v.


BOARD OF EDUCATION OF TOPEKA, SHAWNEE


COUNTY, KANSAS, ET AL.


347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873

Reargued December 7, 8, 9, 1953


Decided May 17, 1954

The Plessy v. Ferguson decision by the U. S. Supreme Court in 1896 established the doctrine of "separate but equal," which was followed by most school districts until the 1950s.  The idea was that as long as facilities were provided for whites and blacks, no one's rights were violated.  

By 1950, black Americans had made many gains, but they still suffered, partially as a result of years of unequal education.  A total of seventeen southern states and Washington, D.C., had segregated schools.  Another four states, including Kansas, allowed the local school districts to decide if there would be integrated or segregated schools.  

A Kansas statute permitted, but did not require, cities with more than 15,000 populations to maintain separate school facilities for Negro and white students.  The Topeka Board of Education established segregated elementary schools, but other public schools in the community were not segregated.

Linda Brown was black and lived in Topeka, Kansas.  There was a grade school just five blocks from Linda's home, but that school was for white children only.  Linda had to ride a bus and attend a school for black children that was twenty-one blocks from her home and across a dangerous railroad crossing.   

Linda's parents, along with twelve other parents, took her case to federal court in 1951.  An attorney for the National Association represented them for the Advancement of Colored People, Thurgood Marshall.  Marshall argued that the black school was not as good as the white one in their neighborhood, that the black school building was old, the classrooms were crowded, and there weren't enough teachers.  The Browns also said that Linda's school could never be equal as long as it was separate and furthermore that segregated schools were harmful to black children.  They argued that segregated schools seemed to indicate that blacks weren't good enough to go to school with whites, and the only way to end this harm was to desegregate schools.

The three-judge District Court found that segregation in public education had a detrimental effect upon Negro children, but it denied the Brown's claim.  This court determined that the Negro and white schools were substantially equal with respect to buildings, transportation, curriculum, and teachers.

Class actions originated in three other states at the same time in which Negro children sought to obtain admission to public schools on a nonsegregated basis.  The other three states were South Carolina, Virginia, and Delaware.  The Brown case and cases from the other three states were directly appealed to the U. S. Supreme Court.

· ISSUE:  Does segregation of children in public schools solely on the basis of race deprive children of the minority group of equal protection of law, as guaranteed by the Fourteenth Amendment?


BROWN v. BOARD OF EDUCATION (1954)
Decision

In Brown v. Board of Education, the nine Justices rendered a unanimous, consolidated opinion in the four state cases.  Recognizing that history had shed little light on the intended effect of the Fourteenth Amendment on public education, the Court considered the few judicial precedents in the field.  However, instead of weighing and comparing the equality of school facilities for both races in terms of buildings, curriculums, qualifications and salaries of teachers, and other tangible factors, Chief Justice Warren, writing for the Court, simply got to the heart of the matter by examining the effect of segregation itself on American public schools:

In each of the cases, minors of the Negro race ... seek the aid of the courts in obtaining admission to the public schools of their community on a nonsegregated basis.  In each instance, they have been denied admission to schools attended by white children under laws requiring or permitting segregation according to race.  This segregation was alleged to deprive the plaintiffs of the equal protection of the laws under the Fourteenth Amendment.... [These cases were based on] the so-called "separate but equal" doctrine announced by this Court in Plessy v. Ferguson.  Under that doctrine, equality of treatment is accorded when the races are provided substantially equal facilities, even though these facilities be separate....

The plaintiffs contend that segregated public schools are not "equal" and cannot be made "equal," and that hence they are deprived of equal protection of the laws....

Justice Warren then discussed the intent of the Fourteenth Amendment's original sponsors.  He indicated that the Court's investigation determined not enough information to resolve the current problem.  He stated:

The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among "all persons born or naturalized in the United States."  Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect.  What others in Congress and the state legislatures had in mind cannot be determined with any degree of certainty.  

An additional reason for the inconclusive nature of the Amendment's history, with respect to segregated schools, is the status of public education at that time.  In the South, the movement toward free common schools, supported by general taxation, had not yet taken hold.  Education of white children was largely in the hands of private groups.  Education of Negroes was almost nonexistent, and practically all of the race were illiterate.  In fact, any education of Negroes was forbidden by law in some states.  Today, in contrast, many Negroes have achieved outstanding success in the arts and sciences as well as in the business and professional world....  conditions of public education did not approximate those existing today.  The curriculum was usually rudimentary; ungraded schools were common in rural areas; the school term was but three months a year in many states; and compulsory school attendance was virtually unknown.  As a consequence, it is not surprising that there should be so little in the history of the Fourteenth Amendment relating to its intended effect on public education....

In the first cases in this Court construing the Fourteenth Amendment, decided shortly after its adoption, the Court interpreted it as proscribing all state-imposed discriminations against the Negro race.  The doctrine of "separate but equal" did not make its appearance in this court until 1896 in the case of Plessy v. Ferguson, involving not education but transportation.  American courts have since labored with the doctrine for over half a century....  In more recent cases, all on the graduate school level, inequality was found in that specific benefits enjoyed by white students were denied to Negro students of the same educational qualifications....

The approach to this problem, said Chief Justice Warren, should be sociological, not legalistic.  And there was no better way to start than to consider the present place of public education in American life: 

Today, education is perhaps the most important function of state and local governments.  Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our democratic society....  It is the very foundation of good citizenship.  Today it is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment.  In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education.  Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.

Chief Justice Warren then went to the issue in the case:

We come then to the question presented:  Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other "tangible" factors may be equal, deprive the children of the minority group of equal educational opportunities?  We believe that it does....

To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.  The effect of this separation on their educational opportunities was well stated by a 
finding in the Kansas case by a court which nevertheless felt compelled to rule against the Negro plaintiffs:

"Segregation of white and colored children in public schools has a detrimental effect upon the colored children.  The impact is greater when it has the sanction of the law; for the policy of separating the races is usually interpreted as denoting the inferiority of the Negro group.  A sense of inferiority affects the motivation of a child to learn.  Segregation with the sanction of law, therefore, has a tendency to (retard) the educational and mental development of Negro children and to deprive them of some of the benefits they would receive in a racial(ly) integrated school system." 
Whatever may have been the extent of psychological knowledge at the time of Plessy v. Ferguson, this finding is amply supported by modern authority.  Any language in Plessy v. Ferguson contrary to this finding is rejected....

We conclude that in the field of public education the doctrine of "separate but equal" has no place.  Separate educational facilities are inherently unequal.  Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment....

We have now announced that such segregation is a denial of the equal protection of the laws....

FOLLOW-UP TO BROWN v. BOARD OF EDUCATION:  On the same day the 1954 Brown ruling was handed down, the Court also settled the issue of segregation in the District of Columbia.  This case, Bolling v. Sharpe, posed a somewhat different problem.  The Fifth Amendment to the United States Constitution, which is applicable to the District of Columbia, does not contain an equal protection clause as does the Fourteenth Amendment.  So the Court had to decide whether the Due Process Clause of the Fifth Amendment made it unconstitutional to refuse to admit Negro children, solely because of their race, to public schools attended by whites.

Again, with a minimum of citations and with a determination to do for the District of Columbia what it was doing for the states, the Court outlawed segregation.  The reasoning, however, was quite different.  The unanimous opinion of the Court began by emphasizing that the concepts of equal protection of the laws and due process of law both stem "from our American ideal of fairness [and] are not mutually exclusive."  True, equal protection is "a more explicit safeguard of prohibited unfairness," but discrimination may become so unreasonable and unjustifiable as to become a violation of due process of law.  Within this category could fall classifications based solely on race, "since they are contrary to our traditions and hence constitutionally suspect."

As in the Brown v. Board of Education case, this one was also restored to the docket for reargument on a timetable for desegregation of the schools.

The Court heard another Brown v. Board of Education case in 1955, and again, the decision was unanimous.  Chief Justice Warren again wrote the majority opinion.  According to the Court's order, school authorities had "the primary responsibility for elucidating, assessing, and solving" the integration problem.  The federal district courts were entrusted with the task of determining whether the actions of the school authorities constituted "good faith implementation of the governing constitutional principles." These courts could best perform this judicial appraisal because of their proximity to local conditions and their availability for further hearings.  

A number of guideposts were set up for the lower courts in issuing their decrees:

First, Negroes must be admitted to public schools "as soon as practicable on a non-discriminatory basis."

Second, the obstacles to integration must be eliminated in "a systematic and effective manner."

Third, local communities must make "a prompt and reasonable start toward full compliance with the May 17, 1954, ruling."

Fourth, communities that have started on their timetables toward integration might, under certain conditions, be granted additional time to do an effective job.  In their petitions to the courts these communities would have the burden of proving that their requests are "necessary in the public interest" and "consistent with good-faith compliance at the earliest practicable date."

As a general rule, Court decisions apply only to the parties in the case.  Technically, therefore, this decision might be construed as applying only to the five parties in this case.  But the Justices underscored the sweeping nature of their ruling by stating that the decision extended to all public school segregation practices, whether involved in the present litigation or not.

Southern reaction to these rulings ranged from a call for calm judgment to a challenge of open defiance.  The status quo point of view favored a boycott of the Court's implementation hearings.  Implicit in this position was the attitude supposedly voiced by Andrew Jackson:  "John Marshall has made his decision.  Now let him enforce it."

BROWN v. BOARD OF EDUCATION

CLASSROOM ACTIVITY
Learning Objectives:
The student will

1.
Identify problems created by segregated schools;

2.
Evaluate the significance of the Supreme Court decision that desegregated public schools.

TEKS:

5.21 B & C, 5.23 C; 8.17 B, 8.19 B; U.S. Hist 7 D, 17 A, 18 A, 18 C, 21 C

Materials Needed:
Copies of “Student Worksheet” for each

Vocabulary:

Segregated, injunction, unconstitutional, discrimination, precedents

Teaching Strategy:

1.
Go over the Fourteenth Amendment.  Explain that this amendment, along with the Thirteenth and Fifteenth, were passed as a result of the Civil War.  Answer any questions regarding vocabulary students may have.

2.
Discuss the background of the Brown v. Board of Education case.  Make sure students understand that, before this case, students of different races could not attend the same schools.  

3.
List legal arguments for each side on the board as students locate them.


4.
Place students into groups of approximately five students each.  Ask them to determine how, if they had been on the Supreme Court in 1954, they would have decided this case.  Be sure that they give reasons for their decisions.

5.
Have students, working individually or in pairs, complete the worksheet.

STUDENT WORKSHEET*

BROWN v. BOARD OF EDUCATION OF TOPEKA
1.
What doctrine was established in 1896 by Plessy v. Ferguson?

________________________________________________________________________
2.
How did the “equal protection” clause of the Fourteenth Amendment relate to the complaint in this case?  Select correct answers from among the following statements, and be prepared to explain your answers.


_____ a.  Blacks claimed the “equal protection” clause prohibited segregated schools.

_____ b.  The NAACP argued that the Plessy v. Ferguson case guaranteed “equal protection.”

_____ c.  In the Brown decision, the Supreme Court overturned the meaning given the “equal protection” clause in the case of Plessy v. Ferguson.

3.
Which side won the decision in Brown?

4.
What rights did African Americans win in the Brown case?

5.
Which of the following statements about the effects of this decision is correct?



_____ a.  It ended segregation in the schools immediately.


_____ b.  It led to the passage of several civil rights laws.


_____ c.  It gave African Americans a constitutional tool to continue to                      fight segregation.

6. One historian said:  “The Court’s decision in Brown v. Board remains one of the great landmarks in the history of American liberty.”  Why could the historian make such a claim?  Do you agree or disagree?  Explain.


*Student worksheet from Lessons on the Constitution, by John J. Patrick and Richard C. Remy.

REGENTS OF THE UNIVERSITY OF CALIFORNIA

v. ALLAN BAKKE
438 U.S. 265, 98 S.Ct. 2733, 57 L.Ed. 2d 750
Argued October 12, 1977

Decided June 28, 1978

The Medical School of the University of California at Davis had two admissions programs for entering classes of 100 students—the regular admissions program and the special admissions program.  Candidates under the regular program whose undergraduate grade point averages fell below 2.5 on a 4.0 scale were automatically rejected.  Students with higher GPAs were granted interviews.  Candidates then were rated based on the interview, overall GPA, science GPA, Medical Admissions Test (MCAT) scores, recommendations, extracurricular activities, and other biographical data, all of which resulted in a total score.  The admission’s committee then made offers of admission based on this score.

A separate committee, a majority of whom were members of minority groups, operated a special admissions program.  The 1973 and 1974 application forms asked candidates whether they wished to be considered as "economically and/or educational disadvantaged" applicants and members of a "minority group" (blacks, Chicanos, Asians, and American Indians).  No formal definition of "disadvantaged" was provided.  If an applicant of a minority group was found to be "disadvantaged," he was rated in a similar manner as that of the regular admission’s program, except that he did not have to meet the 2.5 grade point cutoff and was not ranked against candidates in the general admissions process.  After interviews, the top choices were given to the general admission’s committee, which could reject these special candidates for failure to meet course requirements or other specific deficiencies.  A total of sixteen special admissions selections were allowed in each class.  During a four-year period, sixty-three minority students were admitted to the medical school under the special program and forty-four under the general program.  No disadvantaged whites were admitted under the special program, although many applied.

Allan Bakke was a white male.  He applied to Davis in 1973 and 1974, being considered only under the general admissions program both years.  In 1974, 3,737 applications were submitted, including 628 who applied to the special admissions program.  Of those applying for the special program, 172 were white.  Although Bakke had a 468 out of 500 score in 1973 and 549 out of 600 in 1974 and received interviews, he was rejected.  In both years special applicants were admitted with significantly lower scores than Bakke's. No disadvantaged whites received offers of admission through that process.  

After his second rejection, Allan Bakke filed an action in state court, alleging that the special admission’s program caused him to be excluded admission on the basis of race.  Bakke alleged that this was a violation of the Equal Protection Clause of the Fourteenth Amendment, the California Constitution, and Title VI of the Civil Rights Act of 1964.  Section 601 of Title VI provided that:

No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.

The trial court found that the special program operated as a racial quota because minority applicants were rated only against one another.  The program was also held to violate the Federal and State Constitutions and Title VI.  Bakke's admission was not ordered, however, for lack of proof that he would have been admitted even without the special program.

When appealed further, the California Supreme Court concluded that the special admission’s program violated the Equal Protection Clause and ordered Bakke's admission to the medical school.  The university then appealed to the U. S. Supreme Court.

· ISSUE:  Does the establishment of a special admissions policy for minority students according to Title VI of the Civil Rights Act of 1964 violate the Equal Protection Clause of the Fourteenth Amendment?

UNIVERSITY OF CALIFORNIA v. BAKKE (1978) 
Decision

In arriving at this important affirmative action decision, the Justices were divided into two blocs.  Justices Brennan, White, Marshall, and Blackmun took the position that the affirmative action program of the University was constitutional under the Equal Protection of the Laws Clause of the Fourteenth Amendment, as well as under the Civil Rights Act of 1964.  Under the Amendment and the statute, the University could design race-conscious programs to remedy past discriminatory policies.  Therefore, Bakke did not have to be admitted to the medical school.

On the other hand, Chief Justice Burger and Justices Stevens, Stewart, and Rehnquist focused on the Civil Rights Act of 1964 and concluded that Bakke should be admitted because the Davis program was a fixed quota, which discriminated against an individual on racial grounds.

Justice Powell, the swing Justice, came to the rescue by casting the deciding vote.  He sided with the Burger-Stewart-Stevens-Rehnquist bloc in condemning racial quotas and ordering the admission of Bakke.  He then sided with the Brennan-White-Marshall-Blackmun bloc by declaring that race can be one of the factors to be considered in the admission of students to achieve diversity where there has been a history of past discriminatory policies.

 Justice Powell stated:

The concept of "discrimination," like the phrase "equal protection of the laws," is susceptible of varying interpretations, for as Mr. Justice Holmes declared, "[A] word is not a crystal, transparent and unchanged, it is the skin of a living thought and may vary greatly in color and content according to the circumstances and the times in which it is used."

In determining whether the special admissions policy could be defined as a "quota" system, Justice Powell wrote:

The special admissions program is undeniably a classification based on race and ethnic background.... white applicants could compete only for 84 seats in the entering class, rather than the 100 open to minority applicants.  Whether this limitation is described as a quota or a goal, it is a line drawn on the basis of race and ethnic status.

Justice Powell addressed the Equal Protection Clause of the Fourteenth Amendment and stated:

The guarantees of the Fourteenth Amendment extend to all persons....  It is settled beyond question that the "rights created by the first section of the Fourteenth Amendment are, by its terms, guaranteed to the individual...."  The guarantee of equal protection cannot mean one thing when applied to one individual and something else when applied to a person of another color.  If both are not accorded the same protection, then it is not equal.
Justice Powell also examined the purpose of the special admission=s program, writing:

If petitioner's purpose is to assure within its student body some specified percentage of a particular group merely because of its race or ethnic origin, such a preferential purpose must be rejected not as substantial but as facially invalid.  Preferring members of any one group for no reason other than race or ethnic origin is discrimination for its own sake.  This the Constitution forbids....

Powell summarized his statements with:

... [I]t is evident that the Davis special admissions program involves the use of an explicit racial classification never before countenanced by this Court.  It tells applicants who are not Negro, Asian, or Chicano that they are totally excluded from a specific percentage of the seats in an entering class.  No matter how strong their qualifications, quantitative and extracurricular, including their own potential for contribution to educational diversity, they are never afforded the chance to compete with applicants from the preferred groups for the special admissions seats.

Justice Blackmun concurred in part and dissented in part, stating:

The Court today, in reversing in part the judgment of the Supreme Court of California, affirms the constitutional power of Federal and State Governments to act affirmatively to achieve equal opportunity for all....  Government may take race into account when it acts not to demean or insult any racial group, but to remedy disadvantages cast on minorities by past racial prejudice, at least when appropriate findings have been made by judicial, legislative, or administrative bodies with competence to act in this area....

We agree with Mr. Justice Powell that, as applied to the case before us, Title VI goes no further in prohibiting the use of race than the Equal Protection Clause of the Fourteenth Amendment itself....  Since we conclude that the affirmative admissions program at the Davis Medical School is constitutional, we would reverse the judgment below in all respects.  Mr. Justice Powell agrees that some uses of race in university admissions are permissible and, therefore, he joins with us to make five votes reversing the judgment below insofar as it prohibits the University from establishing race-conscious programs in the future.

Justice Marshall explained his position with these words:

I agree with the judgment of the Court only insofar as it permits a university to consider the race of an applicant in making admissions decisions.  I do not agree that petitioner's admissions program violates the Constitution.  For it must be remembered that, during most of the past 200 years, the Constitution as interpreted by this Court did not prohibit the most ingenious and pervasive forms of discrimination against the Negro.  Now, when a State acts to remedy the effects of that legacy of discrimination, I cannot believe that this same Constitution stands as a barrier....

It is because of a legacy of unequal treatment that we now must permit the institutions of this society to give consideration to race in making decisions about who will hold the positions of influence, affluence, and prestige in America....

It has been said that this case involves only the individual, Bakke, and this University.  I doubt, however, that there is a computer capable of determining the number of persons and institutions that may be affected by the decision in this case.

FOLLOW-UP:  Allan Bakke was admitted to the Medical School of the University of California at Davis and subsequently graduated.

JENNIFER GRATZ AND PATRICK HAMACHER

v.

LEE BOLLINGER, et al.

No. 02-516

Argued April 1, 2003

Decided June 23, 2003

In a landmark case in 1978, the United States Supreme Court struck down the use of rigid quotas in affirmative-action plans but left some room for race to be a factor in a selection process aimed at promoting diversity on college campuses.  In the 1978 case, University of California v. Bakke, Justice Powell drew a distinction between admission regimes that relied solely on race to achieve diversity and programs that treated each applicant as an individual.  Powell explained that in order to achieve what he called genuine diversity, race must be relied upon only as a “plus factor,” among an array of other characteristics.

As a result of the Bakke decision and believing that a diverse student body is a worthy goal that benefits all students, the University of Michigan began a new policy for selecting applicants to undergraduate programs.  Minority candidates—blacks, Hispanics and American Indians—were awarded an automatic twenty points out of a possible 150 points, which was the same number of points given for the difference between a 4.0 grade point average and a 3.0 average and more than the school awarded for some measures of academic excellence, writing ability or leadership skills.  Outstanding athletes also got 20 points, as did impoverished applicants.  The school also “flagged” minority applications, making it easier to keep an applicant in the pool even if he or she did not pass an initial review.  In 1997, the university had 13,500 applicants and selected 3,958 of them as freshmen.

Jennifer Gratz and Patrick Hamacher, Caucasian Michigan residents with good grades and other qualifications, were refused undergraduate admission at the University of Michigan.  In 1997, Gratz and Hamacher filed a lawsuit against the university, arguing that its policy of giving minorities extra credit in admissions violates the Fourteenth Amendment’s guarantee of equal protection.  Both later graduated from other colleges.

For the first time in more than two decades (since the Bakke decision), the United States Supreme Court agreed to hear a case involving whether public colleges and universities can consider race in their admissions policies.

· ISSUE:  Under the Equal Protection Clause of the Fourteenth Amendment, may race be a factor when public colleges and universities choose their students?  Does the University of Michigan’s use of racial preferences in undergraduate admissions violate Title VI of the Civil Rights Act of 1964?

 GRATZ v. BOLLINGER (2003)

Decision

By a vote of six-to-three, the Supreme Court ruled the University of Michigan undergraduate admissions policy unconstitutional.  The majority on the Court explained that schools cannot blindly give minorities extra points just because of their race and instead must take the time to assess each applicant’s background and potential.  The decision was announced on the same day as the one in which the Court upheld the University of Michigan Law School admissions policy by a vote of five-to-four in the case of Grutter v. Bollinger, No. 02-0241.

Chief Justice Rehnquist wrote for the Court in the Gratz case.

We find that the University’s policy, which automatically distributes 20 points, or one-fifth of the points needed to guarantee admission, to every single “underrepresented minority” applicant solely because of race, is not narrowly tailored to achieve the interest in educational diversity that [Michigan] claim[s] justifies their program. 

Rehnquist continued by evaluating the Michigan undergraduate program with the Court’s decision in Bakke:

Justice Powell’s opinion in Bakke emphasized the importance of considering each particular applicant as an individual, assessing all of the qualities that individual possesses and, in turn, evaluating that individual’s ability to contribute to the unique setting of higher education.  The admissions program Justice Powell described, however, did not contemplate that any single characteristic automatically ensured a specific and identifiable contribution to a university’s diversity….  Instead, under the approach Justice Powell described, each characteristic of a particular applicant was to be considered in assessing the applicant’s entire application.

The inclusion of race on the scale, with the result that nearly all qualified minority applicants were admitted to the competitive program while many qualified white students were turned away, demonstrates the absence of the “individualized consideration” that the Bakke decision required, Chief Justice Rehnquist wrote.  

In explaining the difference between the undergraduate policy for admissions and the one for the law school, Justice Rehnquist wrote:

Respondents contend that “the volume of applications and the presentation of applicant information make it impractical for [LSA] to use the … admissions system” upheld by the Court today in Grutter….  But the fact that the implementation of a program capable of providing individualized consideration might present administrative challenges does not render constitutional an otherwise problematic system…. Nothing in Justice Powell’s opinion in Bakke signaled that a university may employ whatever means it desires to achieve the stated goal of diversity without regard to the limits imposed by our strict scrutiny analysis.

In her pivotal concurring opinion, Justice O’Connor explained the difference in the two cases from her point of view.  Where the law school had considered each applicant individually, the undergraduate school had resorted to a “mechanized” selection process—the point system.  In doing so, it had valued race far more than other student qualities—such as leadership, personal achievement and service.  She wrote:

… Even the most outstanding national high school leader could never receive more than five points for his or her accomplishments—a mere quarter of the points automatically assigned to an underrepresented minority solely based on the fact of his or her race….

Justice Thomas wrote in a concurring opinion:

… Under today’s decisions, a university may not racially discriminate between the groups constituting the critical mass….  An admissions policy, however, must allow for consideration of those nonracial distinctions among applicants on both sides of the single permitted racial classification.

Justice Breyer, concurring separately, did not sign the Rehnquist opinion.  He explained, “I do not dissent from the Court’s reversal of the District Court’s decision.”  

Justice Stevens dissented, saying the case should have been dismissed because the plaintiffs were enrolled elsewhere before filing their class-action lawsuit against the university.  “Neither petitioner has a personal stake in the outcome of the case, and neither has standing to seek prospective relief on behalf of unidentified class members who may or may not have standing to litigate on behalf of themselves,” he wrote.

Justices Souter and Ginsburg also dissented.  Souter stated:

The very nature of a college’s permissible practice of awarding value to racial diversity means that race must be considered in a way that increases some applicants’ chances for admission.  Since college admission is not left entirely to inarticulate intuition, it is hard to see what is inappropriate in assigning some stated value to a relevant characteristic, whether it be reasoning ability, writing style, running speed, or minority race….

Justice Souter liked the openness of the point system and concluded that, “Equal protection cannot become an exercise in which the winners are the ones who hide the ball.”

Ginsburg wrote in her dissent:

…[W]e are not far distant from an overtly discriminatory past, and the effects of centuries of law-sanctioned inequality remain painfully evident in our communities and schools.  

BARBARA GRUTTER v. LEE BOLLINGER, et al.

02-0241

Argued April 1, 2003

Decided June 23, 2003

In 1996, Barbara Grutter, a forty-three year old single mother, applied for admission to the University of Michigan Law School.  She had run her own health care consulting business and had considerably more life experience than the average law school applicant.  Grutter, a Caucasian, had a 3.8 undergraduate grade point average and a score on the law-school aptitude test, which placed her in the 86th percentile nationally.  

The philosophy of the University of Michigan contended that a diverse student body was a worthy goal that benefited all students.  They therefore maintained an affirmative-action plan that sought to grant admission to a “critical mass” of qualified minority students.  This meant that a large number of white students were rejected, even though they had higher grades and test scores than many of the minority applicants.  The law school admissions process consisted of using an applicant’s Law School Admissions Test and undergraduate grade-point average, along with consideration for the “enthusiasm of the recommenders, the quality of the undergraduate institution, the quality of the essay, residency, leadership and work experience, unique talents or interests, and the areas of difficulty of undergraduate course selection.”  In addition, low performing students were sometimes admitted if there was a combination of poor standardized test performance and consistently outstanding academic records.  Although students were sometimes admitted to achieve diversity that would make the class stronger, seats were not reserved or set aside for underrepresented minority students.  The stated goal of the admission policy was “to admit a group of students who individually and collectively are among the most capable students applying to American law schools in a given year.”

Statistics in 1995 showed a consistent disparity between acceptance rates for minority applicants (African Americans, Hispanics and Native Americans) and Caucasian and Asian American applicants.  Those minority applicants with the highest LSAT scores enjoyed a 96 percent acceptance rate compared with an acceptance rate of 59 percent for whites and 63 percent for Asian Americans with comparable test scores.  For those middle-tier applicants (such as Grutter), minorities had an 81 percent acceptance rate, while only 5 percent of whites and 4.7 percent of Asian Americans were offered admission.  In the bottom tier, 26 percent of minorities won admission, compared with 1.4 percent of whites and 1.6 percent of Asian Americans.

After several months of being on a “wait list,” Grutter was notified of her rejection.  She then filed a class action suit in the Eastern District of Michigan at Detroit, claiming that she was denied admission because minority students received preferential treatment.  The district court found for Grutter, concluding that the university’s “use of race as a factor in its admissions decisions is unconstitutional and a violation of Title VI and of the 1964 Civil Rights Act.”

The Sixth Circuit Court of Appeals upheld the law school’s admissions policies by a five-to-four margin.  This court found that Michigan’s law school had written its admissions policy in compliance with the Supreme Court opinion in Bakke v. Board of Regents, 1978.  In that case, a sharply divided Court struck down the use of rigid racial quotas in affirmative-action plans, but Justice Powell said in his opinion that race could be used as one of many factors in a selection process aimed at promoting diversity in enrollment at tax-supported university admissions.  Powell drew a distinction between admission policies that relied entirely on race to achieve diversity and programs that treated each applicant as an individual.

For the first time in more than twenty-four years, the United States Supreme Court accepted a case in which it had to decide whether public colleges and universities could consider race in their admissions policies.

· Does the use of race as a factor when public colleges and universities choose their students violate the Equal Protection Clause of the Fourteenth Amendment or the Civil Rights Act of 1964?

GRUTTER v. BOLLINGER, et al. (2003)

Decision

In the Supreme Court’s first statement on university affirmative action in a quarter-century, the justices voted five-to-four to uphold the University of Michigan’s preferences for minorities who apply to its law school.  On the same day in a separate case (Gratz v. Bollinger, No. 02-516), by a six-to-three vote, however, they struck down a point system used by Michigan’s undergraduate program.  

Writing for the majority, Justice O’Connor said the value of diverse classrooms extends far beyond the campus, continuing:

We have repeatedly acknowledged the overriding importance of preparing students for work and citizenship, describing education as pivotal to “sustaining our political and cultural heritage” with a fundamental role in maintaining the fabric of society….  This court has long recognized that “education … is the very foundation of good citizenship….”   For this reason, the diffusion of knowledge and opportunity through public institutions of higher education must be accessible to all individuals regardless of race or ethnicity. …  Effective participation by members of all racial and ethnic groups in the civic life of our nation is essential if the dream of one nation, indivisible, is to be realized.

Because attorneys are often elected to leadership positions such as state governorships and the United States Congress, in addition to judgeships of all levels, O’Connor expanded, “In order to cultivate a set of leaders with legitimacy in the eyes of the citizenry, it is necessary that the path to leadership be visibly open to talented and qualified individuals of every race and ethnicity.” 

O’Connor clearly felt that minorities should not be stereotyped because minority students do not always express “characteristic minority” viewpoints.  In fact, she explained, [D]iminishing the force of such stereotypes is both a crucial part of the Law School’s mission, and one that it cannot accomplish with only token numbers of minority students.”  

The law school engages in a “highly individualized, holistic review of each applicant’s file” in which race counts as a factor but is not used in a “mechanical way,” Justice O’Connor said.  For that reason, she said, it was consistent with Justice Powell’s controlling opinion in the Bakke case in 1978, which permitted the use of race as one “plus factor.”

Justice Ginsburg wrote a concurring opinion that was joined by Justice Breyer.  In it, she expressed her concerns that:

However strong the public’s desire for improved education systems may be … , it remains the current reality that many minority students encounter markedly inadequate and unequal educational opportunities.  Despite these inequalities, some minority students are able to meet the high threshold requirements set for admission into the country’s finest undergraduate and graduate educational institutions.  As lower school education in minority communities improves, an increase in the number of such students may be anticipated.  From today’s vantage point, one may hope, but not firmly forecast, that over the next generation’s span, progress toward nondiscrimination and genuinely equal opportunity will make it safe to sunset affirmative action.

Chief Justice Rehnquist wrote the principal dissenting opinion that spoke for all four dissenters (himself, Thomas, Scalia and Kennedy).  He said he didn’t believe the law school’s process was “narrowly tailored to the interest it asserts,” that is, achieving a “critical mass” of minorities.  He explained, “Stripped of its ‘critical mass’ veil, the Law School’s program is revealed as a naked effort to achieve racial balancing.”  Rehnquist continued:

I do not believe that the Constitution gives the Law School such free rein in the use of race.  The Law School has offered no explanation for its actual admissions practices and, unexplained, we are bound to conclude that the Law School has managed its admissions program, not to achieve a “critical mass,” but to extend offers of admission to members of selected minority groups in proportion to their statistical representation in the applicant pool.  But this is precisely the type of racial balancing that the Court itself calls “patently unconstitutional.”

The Chief Justice concluded by voicing his disapproval of the Court’s decision in this case:

The Court … upholds the Law School’s program despite its obvious flaws.  We have said that when it comes to the use of race, the connection between the ends and the means used to attain them must be precise.  But here the flaw is deeper than that; it is not merely a question of “fit” between ends and means.  Here the means actually used are forbidden by the Equal Protection Clause of the Constitution.

Justice Kennedy explained in his separate dissent:

… Having approved the use of race as a factor in the admissions process, the majority proceeds to nullify the essential safeguard Justice Powell insisted upon as the precondition of the approval.  The safeguard was rigorous judicial review, with strict scrutiny as the controlling standard. …

Although the four dissenters in the case did not directly confront the continued validity of the Bakke precedent, it was clear that both Justices Thomas and Scalia would have overturned it if they could. “Every time the government places citizens on racial registers and makes race relevant to the provision of burdens or benefits, it demeans us all,” Justice Thomas said in his dissenting opinion that Justice Scalia also signed.

Thomas, the only African American member of the Court and an opponent of affirmative action, said the school’s policy violated the Constitution’s Equal Protection Clause.  He quoted from a speech by Frederick Douglass, the famous abolitionist, to deliver what he called “a message lost on today’s majority.”  In the 1865 speech to a group of abolitionists, Douglass said Americans had always been anxious about what to do with black people.  Thomas quoted:

“In regard to the colored people, there is always more that is benevolent, I perceive, than just, manifested towards us.  What I ask for the Negro is not benevolence, not pity, not sympathy, but simply justice.  The American people have always been anxious to know what they shall do with us ….  I have had but one answer from the beginning.  Do nothing with us!  Your doing with us has already played the mischief with us.  Do nothing with us!  If the apples will not remain on the tree of their own strength, if they are worm-eaten at the core, if they are early ripe and dispose to fall, let them fall! …  And if the Negro cannot stand on his own legs, let him fall also.  All I ask is, give him a chance to stand on his own legs!  Let him alone!  …  Your interference is doing him positive injury.”

Thomas wrote that he, like Douglass, believes blacks can achieve in “every avenue of American life without the meddling of university administrators.”  “Because I wish to see all students succeed whatever their color, I share, in some respect, the sympathies of those who sponsor the type of discrimination advanced by the University of Michigan Law School,” Thomas said, continuing, “The Constitution does not, however, tolerate institutional devotion to the status quo in admissions policies when such devotion ripens into racial discrimination.”

Scalia, who partly disagreed with elements of the majority’s ruling, said the “Constitution proscribes government discrimination on the basis of race, and state-provided education is no exception.”

EVERYTHING ELSE BEING EQUAL

Learning Objectives:
The student will

1. Analyze cases and determine if illegal discrimination occurred;

2. Decide what penalty should be handed down.

TEKS:

U.S. Hist. 7 C, 18 B; Govt. 9 F

Materials Needed:
Copies of cases

Vocabulary:

Discrimination, equality

Teaching Strategy:

1. Study the Supreme Court cases, University of California v. Bakke, Gratz v. Bollinger and Grutter v. Bollinger and the decisions in these cases.

2. Pass out Attachment One and discuss the federal laws with the class.

3. Divide the class into groups and pass out Attachment Two.

4. Have students discuss the cases within the group, following directions on the student handout.  A teacher key is provided, but students may correctly find other answers to the cases.

Attachment One

MAJOR FEDERAL CIVIL RIGHTS LAWS
Amendment V:  No person … be deprived of life, liberty, or property, without due process of law …. (applies to the federal government; a similar provision in Amendment XIV applies to state governments).

Amendment XIV:  No state shall deny to any person within its jurisdiction the equal protection of the law.

Equal Pay Act of 1963:  Requires equal pay for equal work, regardless of sex.  Requires that equal work be determined by equal skill, effort and responsibility under similar working conditions at the same place of employment.  Requires equal pay when equal work is involved even if different job titles are assigned.  (Enforced by the Wage and Hour Division of the U.S. Department of Labor or by private lawsuits.)

Civil Rights Act of 1964 (as amended in 1972):  Prohibits discrimination based on race, color, religion or national origin in public accommodations (e.g., hotels, restaurants, movie theaters, sports arenas).  Does not apply to private clubs not open to the public.  Prohibits discrimination because of race, color, sex, religion or national origin by businesses with more than fifteen employees or labor unions.  Deals with hiring, recruitment, wages, and conditions of employment.  Permits employment discrimination based on religion, sex or national origin if it is a necessary qualification of the job (a “bona fide occupational qualification”).  Prohibits discrimination based on race, color, religion, sex or national origin by state and local governments and public educational institutions.  Prohibits discrimination based on race, color, national origin or sex in any program or activity receiving federal financial assistance, and authorizes termination of federal funding when this ban is violated.  (Enforced by the Equal Opportunity Commission or by private lawsuit.)

Age Discrimination in Employment Act of 1967 (as amended in 1978):  Prohibits arbitrary age discrimination in employment by employers of twenty or more persons, employment agencies, labor organizations with twenty-five or more members, and federal, state and local governments.  Protects persons between the ages of forty and seventy.  Permits discrimination where age is a necessary qualification for the job.  (Enforced by the Equal Employment Opportunity Commission or similar state agency.)

Title IX of the Education Act Amendments of 1972:  Prohibits discrimination against students and others on the basis of sex in educational institutions receiving federal funding.  Prohibits sex discrimination in a number of areas, including student and faculty recruitment, admissions, financial aid, facilities and employment.  Requires that school athletic programs effectively accommodate the interests and abilities of members of both sexes.  Equal total expenditure on men and women’s sports is not required.  Does not cover gender stereotyping in textbooks and other curriculum materials.  (Enforced by the Department of Education’s Office of Civil Rights.)

Rehabilitation Act of 1973:  Prohibits private and government employers from discrimination on the basis of physical handicap.  Requires companies that do business with the government to undertake affirmative action to provide jobs for the handicapped.  Prohibits activities and programs receiving federal funds from excluding otherwise qualified handicapped persons from participation or benefits.  (Enforced by lawsuit in federal court or, in some cases, state or local human rights or fair employment practices commissions.)

Equal Credit Opportunity Act of 1974:  Requires all financial institutions to make credit equally available to credit-worth customers, regardless of gender and marital status.  Prohibits creditors from:  asking the gender of the credit applicant; asking about the applicant’s childbearing plans; differentiating between male and female heads of households; requiring that a married woman’s charge accounts be in her husband’s name; terminating credit based on change of marital status; and requiring a credit cosigner of a woman when one would not be asked of a man.  (Enforced by civil lawsuit against the violator for as much as $10,000 in damages or by complaints filed with the Federal Reserve System or the Federal Trade Commission.)

Americans with Disabilities Act of 1990:  Prohibits the discrimination against individuals with disabilities in the following areas:  employment, public services, public accommodations and services operated by private entities.  The ADA provides that, “No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual.”  There are three qualifying criteria for a “disability;”  (1) a physical or mental impairment that substantially limits a major life activity of an individual; (2) a record of such an impairment; and (3) being regarded as having such an impairment.

Individuals with Disabilities Education Act of 1991:  Local school districts must provide the following for students with disabilities:  A “free and appropriate public education.” Students with disabilities can go to school from birth to age twenty-one without paying any extra money for classes.  The student must be in a class in the “least restrictive environment.” A student must be sent to a school that provides a class that is best for that student.  Each student with a disability must have an “individualized education plan,” or “IEP.”  School officials cannot unilaterally suspend or expel disabled students from class for dangerous or disruptive behavior.  School districts must make benefits available to students in private schools on a basis “comparable in quality, scope, and opportunity for participation to the program benefits that the (school district) provides for students enrolled in public schools.”  A disabled student is defined as having one or more of the following conditions:  mental retardation, hearing impairments including deafness, speech or language impairments, visual impairments including blindness, serious emotional disturbance, orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific learning disabilities.

Family and Medical Leave Act of 1993:  Congress’ purpose in enacting this act was to balance the demands of the workplace with the needs of families and to entitle employees to take reasonable leave for medical reasons, for the birth or adoption of a child, or for the care of a child, spouse or parent who has a serious health condition.  Eligible employees are those who have been employed at least twelve months by the same employer for at least 1,250 hours of service during that twelve months.  Covers only employers who employ fifty or more employees each working day during each of twenty or more calendar work weeks in the current or preceding calendar year.  The act allows a total of twelve workweeks of leave during any twelve-month period.  There are special provisions for school district employees.  The employer is not required to offer paid leave and may require any employee to substitute accrued paid vacation leave, personal leave or family leave for any part of the twelve-week period.  Employees returning from leave are entitled to be restored to their previous position or an equivalent position with equivalent employee benefits.  (Enforced by the Secretary of Labor, who is charged with investigating complaints of violations.  An employee may also file an action against the employer in any federal or state court.)   

Attachment Two

EVERYTHING ELSE BEING EQUAL:  CASES

Directions:  Working as a group, read each of the following cases.  Determine if illegal discrimination has occurred; if so, record which law (amendment) was violated.  Then decide what the appropriate penalty for the action might be and make note of the group’s decision.

Case 1:  Paula Plane had a very serious hearing impairment.  Although she had a hearing aid, she could not understand speech unless she could lip-read.  She applied for a job as a flight attendant with a major airline.  During her job interview, her hearing problem was obvious and the airline refused to hire her.  They claimed she could not safety handle the job.

Case 2:  Officer Gunn was in excellent physical condition.  He ran, lifted weights and maintained a strenuous program to keep his body in top physical shape.  For ten years, he had passed every police department physical and had been given an excellent bill of health.  However, upon reaching his fiftieth birthday, the state forced him to retire because a state law required all law enforcement officers to retire at age 50.

Case 3:  Gloria Guard applied for a position as a state prison guard after completing college with a degree in law enforcement.  Requirements included that all guards be at least 5’8” and weigh as least 130 pounds.  Gloria was only 5’4” and 120 pounds, and she did not get the job.

Case 4:  Kellie Kick was a sophomore at All-American High School.  She had been a good athlete all her life and had played soccer since she was five years old.  Her older brother had been the place kicker on the school football team, and Kellie had often worked out with him.  She desired to try out for the team as the kicker.  When she appeared for tryouts, the coach told her he didn’t allow girls to try out for his team.

Case 5:  Paul Parent was a new father.  He and his wife adopted a three-day-old baby, and they decided it would be easier for him to take some time off from his job than her to stay home with the new baby for a few months.  When he informed his employer of his intentions, he was told if he carried through with his plans, he would be fired.

Case 6:  Andy Bookout was an accountant who had been in a wheelchair since a swimming accident when he was eight years old.  He wanted to ride the city bus to his job, but the bus was not wheelchair accessible.

Case 7:  Suzanne Single decided to buy a new car on credit.  She was recently divorced and supporting a young daughter.   When she applied for a loan at the bank, she was refused because of her marital status.

Case 8:  All-American High School had a staff of sixteen for its 500 students and did not employ a full-time nurse.  Jo Jones, a sophomore student, moved to the school district and tried to enroll at AHS.  The principal refused to allow her to become a student because a medical problem required that Jo be given a daily injection of a medication.  The principal said the school did not have the necessary personnel for this responsibility.

Case 9:  John Payne wanted to go to law school.  He applied at a major law school in his state but was turned down.  He tried again the next year; again, he was not accepted.  Questioning his rejection, Payne found that, both years, he had ranked close to the top of the students turned down.  In fact, Payne had ranked higher than many of the minority students and females who were admitted.

TEACHER KEY
EVERYTHING ELSE BEING EQUAL:  CASES

Directions:  Working as a group, read each of the following cases.  Determine if illegal discrimination has occurred; if so, record which law (amendment) was violated.  Then decide what the appropriate penalty for the action might be and make note of the group’s decision.

Case 1:  Paula Plane had a very serious hearing impairment.  Although she had a hearing aid, she could not understand speech unless she could lip-read.  She applied for a job as a flight attendant with a major airline.  During her job interview, her hearing problem was obvious and the airline refused to hire her.  They claimed she could not safety handle the job. (Violates the Rehabilitation Act of 1973 and the Fifth Amendment.)
Case 2:  Officer Gunn was in excellent physical condition.  He ran, lifted weights and maintained a strenuous program to keep his body in top physical shape.  For ten years, he had passed every police department physical and had been given an excellent bill of health.  However, upon reaching his fiftieth birthday, the state forced him to retire because a state law required all law enforcement officers to retire at age 50.  (Probably does not violate the Age Discrimination In Employment Act of 1967 or the Fourteenth Amendment because age might be considered a necessary qualification for the job of law enforcement officers.)

Case 3:  Gloria Guard applied for a position as a state prison guard after completing college with a degree in law enforcement.  Requirements included that all guards be at least 5’8” and weigh as least 130 pounds.  Gloria was only 5’4” and 120 pounds, and she did not get the job.  (May violate the Equal Pay Act of 1963 and the Fourteenth Amendment, unless it can be shown that minimum height and weight are necessary to do the job.)
Case 4:  Kellie Kick was a sophomore at All-American High School.  She had been a good athlete all her life and had played soccer since she was five years old.  Her older brother had been the place kicker on the school football team, and Kellie had often worked out with him.  She desired to try out for the team as the kicker.  When she appeared for tryouts, the coach told her he didn’t allow girls to try out for his team.  (If All-American High School receives federal funding, this would violate Title IX of the Education Act Amendments of 1972 and may violate the Fourteenth Amendment.)
Case 5:  Paul Parent was a new father.  He and his wife adopted a three-day-old baby, and they decided it would be easier for him to take some time off from his job than her to stay home with the new baby for a few months.  When he informed his employer of his intentions, he was told if he carried through with his plans, he would be fired. (Probably violates the Family and Medical Leave Act of 1993 and the Fourteenth Amendment.)

Case 6:  Andy Bookout was an accountant who had been in a wheelchair since a swimming accident when he was eight years old.  He wanted to ride the city bus to his job, but the bus was not wheelchair accessible. (Violates the Americans with Disabilities Act of 1990 because public accommodations must be provided for the handicapped and the Fourteenth Amendment.)

Case 7:  Suzanne Single decided to buy a new car on credit.  She was recently divorced and supporting a young daughter.   When she applied for a loan at the bank, she was refused because of her marital status.  (Violates the Equal Credit Opportunity Act of 1974 and the Fifth and Fourteenth Amendments.)

Case 8:  All-American High School had a staff of sixteen for its 500 students and did not employ a full-time nurse.  Jo Jones, a sophomore student, moved to the school district and tried to enroll at AHS.  The principal refused to allow her to become a student because a medical problem required that Jo be given a daily injection of a medication.  The principal said the school did not have the necessary personnel for this responsibility. (Violates the Individuals with Disabilities Education Act of 1991 and the Fourteenth Amendment.)

Case 9:  John Payne wanted to go to law school.  He applied at a major state law school but was turned down.  He tried again the next year; again, he was not accepted.  Questioning his rejection, Payne found that, both years, he had ranked close to the top of the students turned down.  In fact, Payne had ranked higher than many of the minority students and females who were admitted. (Violates Title IX of the Education Act Amendments of 1972 if the state law school receives any federal funds, which it probably does, and the Fourteenth Amendment.)

CHARLES W. BAKER, et al.,


v.


JOE C. CARR, et al.

369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663

Reargued October 9, 1961


Decided March 26, 1962
The Tennessee Constitution required apportionment every ten years for both houses of the state legislature on the basis of population.  Since 1901, no apportionment law had been passed, in spite of changes in population growth and the movement of people from the farms to the cities.  By 1960, house districts ranged in population from 3,454 to 79,301, a 23-1 ratio; senate districts ranged from 39,727 to 237,905, a 6-1 ratio.

The mayor of Nashville, a county judge, and city residents of several counties in Tennessee filed a suit against Joe C. Carr, the Tennessee Secretary of State and other state officials on the ground that the 1901 Tennessee apportionment law denied them the equal protection of the laws guaranteed by the Fourteenth Amendment.  They sought to have the apportionment law declared unconstitutional and to obtain an injunction restraining the conduct of further elections under the law.  The complainants also requested the Court to order an election at large for members of the state legislature or, as an alternative, to hold an election with equitably apportioned legislative districts based on the most recent census figures. 

The complainants argued that they had appealed to the legislature and to the state courts for a fairer distribution of seats, but without success.  They were, therefore, appealing to the federal courts as their only recourse. 

On February 4, 1960, a three-judge District Court dismissed the case on the ground of lack of jurisdiction, citing Colegrove v. Green.  The case was then appealed to the U. S. Supreme Court. In addition to the Fourteenth Amendment question, the Court was asked to consider federal court jurisdiction over state legislative apportionment.

· ISSUES:  Do federal courts, under Article III, Section 2, of the United States Constitution, have the jurisdiction to consider cases of state legislative reapportionment?  Does unequal representation in the state legislature violate the Fourteenth Amendment right of equal protection of the laws?


BAKER v. CARR (1962)
Decision

The Supreme Court's six-to-two decision (Justice Whittaker did not participate in the case)  held that the federal courts had jurisdiction in malapportionment issues and that the plaintiffs had raised a "justiciable" issue -- an issue that the Supreme Court could decide.  Thus, for the first time in history the Supreme Court ruled that the question of apportionment could be reviewed by federal courts under the Equal Protection Clause of the Fourteenth Amendment.  Malapportionment could be a denial of this right because under representation meant unequal participation in the selection of lawmakers.  The majority opinion, however, did not say specifically that districts must be based on equal population.  It said simply that, in the Tennessee case, "arbitrary and capricious" districting violated the Constitution of the United States.

The opinions in this famous case were highly technical and the language was legalistic.  Justice Brennan, in writing the opinion for the majority, began by pinpointing the issue that the plaintiffs' votes had been debased by the failure of the Tennessee legislature to reapportion the state legislature in accordance with its own constitution.  By using as its model the apportionment law of 1901, despite population changes thereafter, the State of Tennessee had acted in an arbitrary and capricious manner in violation of the Fourteenth Amendment.  The plaintiffs therefore sought judicial relief:

Did the plaintiffs have standing in the eyes of the Court?  To have "standing to sue" one must show that he may be injured by the law in question.  Justice Brennan ruled that the plaintiffs had standing in these words:

These appellants seek relief in order to protect or vindicate an interest of their own, and of those similarly situated.  Their constitutional claim is, in substance, that the 1901 statute constitutes arbitrary and capricious state action, offensive to the Fourteenth Amendment in its irrational disregard of the standard of apportionment prescribed by the State's Constitution or of any standard, effecting a gross disproportion of representation to voting population.  The injury which appellants assert is that this classification disfavors the voters in the counties in which they reside, placing them in a position of constitutionally unjustifiable inequality vis-a-vis voters in irrationally favored counties. A citizen's right to a vote free of arbitrary impairment by state action has been judicially recognized as a right secured by the Constitution, when such impairment resulted from dilution by a false tally....

The majority opinion then turned to the question of justiciability, or the authority of the courts to decide this type of case.  The lower court had dismissed the case on the precedent set by the Colegrove ruling that legislative apportionment was a "political question" and therefore "non-justiciable in the courts."  Such political questions, the lower court had ruled, had to be 
decided by the state legislatures or by Congress, both of which were supposed to be responsive to the will of the people.

The majority handled the difficult problem of the Colegrove precedent as follows:

... The District Court misinterpreted Colegrove v. Green and other decisions of this Court on which it relied.  Appellants' claim that they are being denied equal protection is justiciable, and if "discrimination is sufficiently shown, the right to relief under the equal protection clause is not diminished by the fact that the discrimination relates to political rights" ....

The Court then proceeded to elaborate on the doctrine of "political question":

Our discussion ... requires review of a number of political question cases, in order to expose the attributes of the doctrine....  That review reveals that in ... "political question" cases, it is the relationship between the judiciary and the coordinate branches of the Federal Government, and not the federal judiciary's relationship to the States, which gives rise to the "political question." ...

... The doctrine of which we treat is one of "political questions," not one of "political cases."  The courts cannot reject as "no law suit" a bona fide controversy as to whether some action denominated "political" exceeds constitutional authority....

...  Only last term, in Gomillion v. Lightfoot, we applied the Fifteenth Amendment to strike down a redrafting of municipal boundaries which effected a discriminatory impairment of voting rights, in the face of what a majority of the Court of Appeals thought to be a sweeping commitment to state legislature of the power to draw and redraw such boundaries....

We conclude that the complaint's allegations of a denial of equal protection present a justiciable constitutional cause of action upon which appellants are entitled to a trial and a decision.  The right asserted is within the reach of judicial protection under the Fourteenth Amendment.

Justice Douglas wrote a relatively brief concurring opinion in which he identified the major issue of the case as "The question is the extent to which a state may weight one person's vote more heavily than it does another's...."

Justice Clark's concurring opinion described the apportionment picture in Tennessee as a "topsy-turvical of gigantic proportions ... a crazy quilt without rational basis."  He then proceeded to show that the plaintiffs had no way of challenging the discrimination in voting strength and that the only road open to them was through the courts.  Justice Clark concluded with an eloquent passage:

As John Rutledge said 175 years ago in the course of the Constitutional Convention, a chief function of the Court is to secure the national rights.  Its decision today supports the proposition for which our forebears fought and many died, namely, that to be fully conformable to the principle of right, the form of government must be representative.  That is the keystone upon which our government was founded and lacking which no republic can survive.  It is well for this Court to practice self-restraint and discipline in constitutional adjudication, but never in its history have those principles received sanction where the national rights of so many have been so clearly infringed for so long a time.  National respect for the courts is more enhanced through the forthright enforcement of those rights rather than by rendering them nugatory through the interposition of subterfuges.  In my view the ultimate decision today is in the greatest tradition of this Court.

Justice Stewart's concurring opinion indicated that he was not expressing any views on the merits of the case.  Since the lower court had dismissed the lawsuit without trying the facts, he concluded, "the proper place for the trial is in the trial court, not here."  The case should be sent back to the district court so that each side could be given an opportunity to present its side fully.  Only then would the facts relating to political discrimination become clear.

As the one who had written the Colegrove opinion, Justice Frankfurter felt strongly about this obvious repudiation of his position.  Joined by Justice Harlan, he argued once again that the courts are competent neither to determine the constitutionality of election districts nor to formulate workable remedies.  Once again he warned the courts of the damage they might incur by engaging in political matters.  For him, the Baker case was a "massive repudiation of the experiences of our whole past in asserting destructively novel judicial power."  He urged:

The Court's authority -- possessed neither of the purse nor the s word--ultimately rests on sustained public confidence in its moral sanction.  Such feeling must be nourished by the Court's complete detachment, in fact and in appearance, from political entanglements and by abstention from injecting itself into the clash of political forces in political settlements.

If, he said, the majority ruling was followed to its ultimate conclusion, judges would be empowered to devise the proper composition of the legislatures of the fifty states.  This would lead the judiciary into a "mathematical quagmire."  The courts, pointed out Justice Frankfurter, are not the proper agency to decide the "worth" of a vote.

Justice Harlan's dissenting opinion, in which Justice Frankfurter joined, argued that the Tennessee districts were not so "irrational" as to be unconstitutional.  He identified the issue as follows:

It is at once essential to recognize this case for what it is.  The issue here related ... to the right of a State to fix the basis of representation in its own legislature....
I can find nothing in the Equal Protection Clause or elsewhere in the Federal Constitution which expressly or impliedly supports the view that state legislatures must be so structured as to reflect with approximate equality the voice of every voter.  Not only is that proposition refuted by history ... but it strikes deep into the heart of our federal system.

In the last analysis, what lies at the core of this controversy is a difference of opinion as to the function of representative government.  It is surely beyond argument that those who have the responsibility for devising a system of representation may permissibly consider that factors other than bare numbers should be taken into account.  The existence of the United States Senate is proof enough of that....

There is nothing in the Federal Constitution to prevent a State, acting not irrationally, from choosing any electoral legislative structure it thinks best suited to the interests, temper, and customs of its people....  A state's choice to distribute electoral strength among geographical units, rather than according to a census of population, is certainly no less a rational decision of policy than would be its choice to levy a tax on property rather than a tax on income.  Both are legislative judgments entitled to equal respect from this Court ....

What then is the basis for the claim made in this case that the distribution of state senators and representatives is the product of capriciousness or of some constitutionally prohibited policy?  ... the claim is that the State Legislature has unreasonably retained substantially the same allocation of senators and representatives as was established by statute in 1901, refusing to recognize the great shift in the population balance between urban and rural communities that has occurred in the meantime....

Indeed, I would hardly think it unconstitutional if a state legislature's expressed reason for establishing or maintaining an electoral imbalance between its rural and urban population were to protect the State's agricultural interests from the sheer weight of numbers of those residing in its cities....  These are matters of local policy, on the wisdom of which the federal judiciary is neither permitted nor qualified to sit in judgment....

The reactions to the Baker decision were immediately felt, and soon a nationwide revolution in legislative apportionment was under way.

REYNOLDS v. SIMS

377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed. 2d 506

Argued November 13, 1963

Decided June 15, 1964
By the early 1920s the distribution of the United States population had clearly changed.  For the first time, more Americans were living in cities than in rural areas.  This change created inequities between the populations of urban and rural state legislative districts.  By 1960, nearly every state had some urban legislative districts populated by at least twice as many people as rural districts in the state.  

In Alabama, voting districts had been last redrawn early in the twentieth century.  By the 1960s, like other states, Alabama’s population had shifted from farming communities to cities and suburbs.  This resulted in rural counties, with just one-quarter of the population, controlling both houses of the state legislature.   

People’s votes possess equal value when each member of a legislative body represents the same number of people.  Clearly, the people in more populous urban districts were not equally represented with voters in less populous rural districts.  As a result, city and suburban problems did not receive appropriate attention in state legislatures dominated by representatives from farming and rural districts.   B. A. Reynolds and other Birmingham city residents went to court, charging that their votes had less weight than that of rural voters.  

· ISSUE:  Did Alabama, and other states, violate the Equal Protection Clause of the Fourteenth Amendment by setting up legislative districts that contained unequal numbers of people?

REYNOLDS v. SIMS (1964)

Decision

The Supreme Court ruled eight-to-one that the Fourteenth Amendment requires states to establish equally populated electoral districts for both houses of state legislatures.  Chief Justice Warren, writing for the Court, declared that plans for setting up legislative districts could not discriminate against people on the basis of where they live (city residents in this case) any more than they could on the basis of race or economic status.  The Chief Justice began:

… Our problem … is to ascertain … whether there are any constitutionally cognizable principles which would justify departures from the basic standard of equality among voters in the apportionment of seats in state legislatures.

The Court rejected the idea that, like Congress, state legislatures could create districts for the Senate on an area rather than a population basis.  The Constitution, which allotted equal protection to states in the Senate no matter what their size, recognized the states as “sovereign entities.”  Political subdivisions within a state (such as counties or regions), however, did not possess the status of sovereign entities.  Thus, Warren argued, the people of a state must benefit from equal representation in both houses of a state legislature.  Warren declared:

Legislators represent people, not trees or acres.  Legislators are elected by voters, not farms or cities or economic interests.  As long as ours is a representative form of government, and our legislatures are those instruments of government elected directly by and directly representative of the people, the right to elect legislators in a free and unimpaired fashion is a bedrock of our political system.  It could hardly be gainsaid that a constitutional claim had been asserted by an allegation that certain otherwise qualified voters had been entirely prohibited from voting for members of their state legislature….  It would appear extraordinary to suggest that a State could be constitutionally permitted to enact a law providing that certain of the State’s voters could vote two, five, or 10 times for their legislative representatives, while voters living elsewhere could vote only once….

The Court ruled that state legislatures did not have to draw legislative districts with “mathematical exactness or precision.”  However, such districts did have to be based “substantially” on equal population.  Thus, the Court established the key principle of “one person, one vote.”

In a concurring opinion, Justice Clark stated:

It seems to me that all that the Court need say in this case is that each plan considered by the trial court is “a crazy quilt,” clearly revealing invidious 
discrimination in each house of the Legislature and therefore violative of the Equal Protection Clause ….

Justice Harland alone dissented.  He stated, “What is done today deepens my conviction that judicial entry into this realm is profoundly ill-advised and constitutionally impermissible ….”

FOLLOW UP:  The Reynolds decision had a major impact on state legislatures.  After the decision, forty-nine state legislatures reapportioned their legislative districts on the basis of equal population.  The decision caused a fundamental shift in American politics by declaring unconstitutional the practices, which enabled rural minorities to control state legislatures.  The decision also affected national politics since state legislatures draw the lines for U. S. Congressional districts.

In 1964, the United States Supreme Court, in Wesberry v. Sanders, extended the one-person, one-vote doctrine to elections for the U. S. House of Representatives. The one-person, one vote doctrine ensures that the vote of each person has the same weight as the vote of every other person.  This decision means that the voting population of each congressional district within a state must be as nearly equal as possible.

DRAWING DISCRIMINATING DISTRICTS
Learning Objectives: The student will

1.
Understand the process of redrawing congressional districts;

2.
Define “gerrymandering.”

TEKS:

Texas Hist. 7.14 A, 7.15 A, 7.17 A; W. Geog. 13 A & B; Govt. 3 B, 4 A, 5 B, 6 A, 9 A, 14 D, 15 D, 17 A, 18 C, 21 B

Materials needed:
 A copy of the activity for each student

Vocabulary:

Redistricting, gerrymandering

Teaching Strategies:


1.
Discuss with the class the process of redistricting of state legislative seats by the state legislatures that occurs every ten years after the national census.

2.  
Divide students into “legislative redistricting committees” of three to five students each.  Explain that each committee is to come up with a redistricting plan for the State of Texas.

3.  
Pass out Attachment 1 and have groups follow instructions.

3. If possible, make transparencies of each group’s redistricting plan.  Discuss potential problems of various redistricting plans.  Have class determine if any groups created redistricting plans that might be considered gerrymandering.  Discuss the role that politics plays in the way districts are determined, in spite of Supreme Court cases that require equal districts.

Extension for Gifted/Talented/Advanced Placement:  

Have students study recent United States Supreme Court cases on redistricting, Miller v. Johnson, 1995, and League of United Latin American Citizens v. Perry, 2006.  
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REYNOLDS v. UNITED STATES

Decided October, 1878

Utah was first settled in 1847 by members of the Church of Jesus Christ of Latter Day Saints, commonly called the Mormon Church, where they were able to practice their beliefs without much interference.  The doctrine of the Mormon religion at the time was:

... that it was the duty of male members ... circumstances permitting, to practice polygamy.... 

After a revelation to Joseph Smith, founder and prophet of the Church, Mormons believed that the practice of polygamy was required of male members by the Almighty God.

... that the failing or refusing to practice polygamy by such male members ... would be punished, and that the penalty for such failure and refusal would be damnation in the life to come....  

When other people moved into the Utah Territory, some of these new settlers demanded that Congress pass a law to "end this immoral practice."  Such a law was passed and was vigorously enforced after the Civil War.  Many Mormons were prosecuted in an attempt to wipe out the practice of plural marriages.

The United States statute in question, known as the "Anti-Bigamy Act," stated:

Every person having a husband or wife living, who marries another, whether married or single, in a Territory, or other place over which the United States have exclusive jurisdiction, is guilty of bigamy, and shall be punished by a fine of not more than $500, and by imprisonment for a term of not more than five years.

George Reynolds, an official of the Mormon Church, lived in the Utah Territory. He had two wives and both were living.  He was charged in 1874 with violating the law passed by Congress and applicable to all territories of the United States.

At his trial, Reynolds argued that his religion required male members of the church to marry more than one wife.  Those who did not would suffer "damnation in the life to come."  He said he should not be punished for taking a second wife because it was his religious duty.  He asked the judge to instruct the jury to find him not guilty.  

The judge refused to do so, and instead instructed the jury that:

... if the defendant, under the influence of a religious belief that it was right ... deliberately married a second time, having a first wife living, the want of committing a crime -- did not excuse him; but the law inexorably in such case implies the criminal intent.

Reynolds was found guilty and sentenced to two years at hard labor and a $500 fine.  He then appealed his case to the U.S. Supreme Court, saying that the Anti-Bigamy Act violated his right to practice the tenets of his religion.  He stated that the First Amendment states clearly that Congress will make no law prohibiting the free exercise of religion.

· ISSUE:  Does the First Amendment's Free Exercise Clause prohibit prosecution for polygamy when it is a tenet of a person's religion?

REYNOLDS v. UNITED STATES (1878)


Decision

Chief Justice Waite wrote the unanimous opinion for the Court, which upheld the trial court's conviction of George Reynolds.  He begins by saying that religious freedom is "guaranteed everywhere throughout the United States, so far as congressional interference is concerned."  The issue here is whether this law is a constitutional exercise of the powers of Congress.  Freedom of religion, wrote the Chief Justice, means freedom to hold an opinion or belief and does not apply to those actions "in violation of social duties or subversive of good order."

The Chief Justice continued:

... we think it may safely be said there never has been a time in any State of the Union when polygamy has not been an offense against society, cognizable by the civil courts and punishable with more or less severity.  In the face of all this evidence, it is impossible to believe that the constitutional guaranty of religious freedom was intended to prohibit legislation in respect to this most important feature of social life.  Marriage, while from its very nature a sacred obligation, is nevertheless, in most civilized nations, a civil contract, and usually regulated by law....

Replying to whether Congress has the right to outlaw polygamy even though it is a tenet in a religious faith, the Court replied:

Laws are made for the government of actions, and while they cannot interfere with mere religious belief and opinions, they may with practices.  Suppose one believed that human sacrifices were a necessary part of religious worship, would it be seriously contended that the civil government under which he lived could not interfere to prevent a sacrifice?  Or if a wife religiously believed it was her duty to burn herself upon the funeral pyre of her dead husband, would it be beyond the power of the civil government to prevent her carrying her belief into practice?

So here, as a law of the organization of society under the exclusive dominion of the United States, it is provided that plural marriages shall not be allowed.  Can a man excuse his practices to the contrary because of his religious belief?  To permit this would be to make the professed doctrines of religious belief superior to the law of the land, and in effect to permit every citizen to become a law unto himself.  Government could exist only in name under such circumstances.

FOLLOW-UP:  The Reynolds case did not end the Mormon polygamy issue in our courts.  In 1890, two other cases were decided.  One involved an Idaho territorial statute requiring an oath before voting in general elections that the voter was not a member of any church, which required or encouraged polygamy as a religious duty.  The other dealt with a federal statute, which forfeited property of the Mormon Church, except that which was used exclusively for religious worship.  The Supreme Court upheld both laws and, as a result, in that year the Mormon Church announced that plural marriages were no longer a tenet of their faith.  The properties were then returned.  
EVERSON


v.


BOARD OF EDUCATION OF THE TOWNSHIP OF EWING

330 U.S. 1, 67 S.Ct. 504, 91 L.Ed. 711

Argued November 20, 1946


Decided February 10, 1947


Rehearing Denied March 10, 1947

The Township of Ewing, County of Mercer, New Jersey, provided local public schools through eighth grade only.  The children had to attend high school outside the community, and parents chose between three public high schools and four Catholic parochial schools in nearby areas.  There was a state law that authorized local school districts to contract for the transportation of students to and from schools.  Ewing Township reimbursed parents the money they spent for public bus transportation, even to parents of children attending Catholic parochial schools.  Religion was part of the curriculum in the parochial schools.

The law, which was intended to facilitate the opportunity of children to receive a secular education by providing repayment of fares for public transportation, stated:

Whenever in any district there are children living remote from any schoolhouse, the board of education of the district may make rules and contracts for the transportation of such children to and from school other than a public school, except such school as is operated for profit....

When any school district provides any transportation for public school children to and from school, transportation from any point in such established school route to any other point in such established school route shall be supplied to school children residing in such school district in going to and from school other than a public school; except such school as is operated for profit ....
Mr. Arch R. Everson, a district taxpayer, filed suit in a state court challenging the right of the school board to reimburse parents of parochial school students.  He felt the statute violated both the New Jersey and United States Constitutions.  The state trial court decided that the legislature did not have the power to make such payments under the State constitution.  The New Jersey Court of Errors and Appeals reversed, stating that the statute was not in conflict with the State constitution or the provisions at issue in the federal constitution.

The case was then taken to the U.S. Supreme Court.

· ISSUE:  Does the New Jersey statute allowing the reimbursement of transportation costs to parents of students in parochial schools violate the First Amendment Establishment Clause and the Fourteenth Amendment Due Process Clause?


EVERSON v. BOARD OF EDUCATION OF EWING (1947)


Decision

This was the first case in which the Supreme Court was called upon to determine what constitutes an establishment of religion.  All nine Justices agreed with Thomas Jefferson that the First Amendment clause "against establishment of religion by law was intended to erect 'a wall of separation between church and state.'"  However, the Court split five-to-four in deciding whether this clause allows a government to reimburse the costs of transporting students to religious schools.

Justice Black wrote for the majority, beginning with a history of the events leading to the Establishment Clause in the First Amendment:

The "establishment of religion" clause of the First Amendment means at least this:  Neither a state nor the Federal Government can set up a church.  Neither can pass laws which aid one religion, aid all religions, or prefer one religion over another.  Neither can force nor influence a person to go to or to remain away from church against his will or force him to profess a belief or disbelief in any religion.  No person can be punished for entertaining or professing religious beliefs or disbeliefs, for church attendance or non-attendance.  No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion.  Neither a state nor the Federal Government can, openly or secretly, participate in the affairs of any religious organizations or groups and vice versa.  In the words of Jefferson, the clause against establishment of religion by law was intended to erect "a wall of separation between Church and State." ...

Justice Black discussed old world practices and persecutions where Catholics were hounded because of their faith, Quakers went to jail for following their conscience, and those of other religious faiths were persecuted just because they were in the minority in a particular locality.  All the members of these various religious sects were forced to pay tithes and taxes to support government-sponsored churches.    

It might appear by reading the above that Justice Black and the majority were going to declare unconstitutional the New Jersey practice of paying out of public funds the cost of busing students to parochial schools.  The Court acknowledged that children were aided in getting to church schools, and some of these children might not attend those church schools if the state did not allow for transportation reimbursement.  However, the Court noted that state-paid policemen protect all school children, serving much the same purpose as the state provision providing free transportation to schools.

Black and his colleagues agreed that the wall of separation must be respected, but they saw the issue in this case as assistance to the child, not to religion.  This idea has become known as the "Child Benefit Theory."  Black wrote:

... we cannot say that the First Amendment prohibits New Jersey from spending tax-raised funds to pay the bus fares of parochial school pupils as a part of a general program under which it pays the fares of pupils attending public and other schools .... parents might be reluctant to permit their children to attend schools which the state had cut off from such general government services as ordinary police and fire protection, connections for sewage disposal, public highways and sidewalks.  Of course, cutting off church schools from these services, so separate and so indisputably marked off from the religious function, would make it far more difficult for the schools to operate.  But such is obviously not the purpose of the First Amendment.  That Amendment requires the state to be a neutral in its relations with groups of religious believers and non-believers; it does not require the state to be their adversary.  State power is no more to be used so as to handicap religions, than it is to favor them.  This Court has said that parents may, in the discharge of their duty under state compulsory education laws, send their children to a religious rather than a public school if the school meets the secular educational requirements which the state has power to impose (Pierce V. Society of Sisters [1925]) ....  It appears that these parochial schools meet New Jersey's requirements.  The State contributes no money to the schools.  It does not support them.  Its legislation, as applied, does no more than provide a general program to help parents get their children, regardless of their religion, safely and expeditiously to and from accredited schools.

The First Amendment has erected a wall between church and state.  That wall must be kept high and impregnable.  We could not approve the slightest breach.  New Jersey has not breached it here. 

With that, the Court found that the New Jersey statute authorizing school boards to provide for transportation of pupils to and from schools, including parochial schools, does not violate the First or Fourteenth Amendments.

Justice Jackson wrote a dissenting opinion, which Justice Frankfurter joined.  Jackson reasoned that Catholic education is a vital part of the Catholic religion, and to support the one is to aid the other.  He stated that this violates both the First and Fourteenth Amendments, partially because students who attended parochial schools other than Catholic or private schools were not entitled to receive the transportation reimbursement.  Jackson stated that:

... This case is not one of a Baptist or a Jew or an Episcopalian or a pupil of a private school complaining of discrimination.  It is one of a taxpayer urging that he is being taxed for an unconstitutional purpose...

Justice Rutledge wrote another dissent, with which Justices Jackson, Frankfurter, and Burton agreed.  He indicated that parents pay to send students to parochial schools, which provided religious training and teaching.  Therefore, when the state reimburses parents for the cost of transporting their children to parochial schools, the state is establishing religion, which is forbidden by the First Amendment.  Rutledge felt that religion is a private matter and should be supported by private means.  This group of dissenting Justices felt that "In view of ... history no further proof is needed that the Amendment forbids any appropriation, large or small, from public funds to aid or support any and all religious exercises ...."  They were in agreement that the New Jersey tax money was being used not for public purposes but for private ones, such as religion and religious teaching.  Rutledge said, "This is not ... just a little case over bus fares ...." but a step in the direction of establishment of religion.

 STEVEN I. ENGEL, ET AL.

v.

WILLIAM J. VITALE, JR., ET AL.
370 U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d 601, 86 A.L.R.2d 1285
Argued April 3, 1962

Decided June 25, 1962

Schools in New Hyde Park, New York were required to begin each school day with the following prayer:

Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our parents, our teachers, and our Country.
The prayer was recited immediately following the Pledge of Allegiance to the flag.  A teacher either led the prayer or selected a student to do so.  

Parents of ten New Hyde Park students brought action in state court challenging the constitutionality of the use of the prayer because it was contrary to their religious beliefs and those of their children.  The trial court decided that the school could use the prayer as a part of the daily procedures, so long no student was forced to join in the prayer over his or her parents' objections.  

As recommended by the trial court, a policy was passed by the Hyde Park Board of Education allowing students to not participate in the prayer.  Students could either remain silent during the exercise or be excused entirely.  A letter explaining this choice was sent to each taxpayer in the school district.

The New York appellate court agreed with this decision, and the case was then appealed to the U.S. Supreme Court.  

· ISSUE:  Does a public school requirement that students participate in a nondenominational prayer violate the First Amendment Establishment Clause, as applied to states by the Fourteenth Amendment?

ENGEL v. VITALE (1962)
Decision

The Supreme Court ruled that requiring public school students to participate in a religious prayer is unconstitutional.  

Justice Black wrote the majority opinion in the six-to-one decision (Justices Frankfurter and White did not take part).  The Court felt that, "It is no part of the business of government to compose official prayers for any group of the American people to recite as part of a religious program carried on by government."  Black continued:

The First Amendment was added to the Constitution to stand as a guarantee that neither the power nor the prestige of the Federal Government would be used to control, support, or influence the kinds of prayer the American people can say ...

When examining the policy addition that allowed students to remain silent or leave the room, the Court indicated that this still did not free the law from violating the First Amendment.  Black wrote that some might find this ruling an indication of hostility toward religion or prayer and explained that if there were no law requiring a certain prayer to be used, those who wanted to could still "find a place in which (they) could pray when (they) pleased to the God of (their) faith in the language (they) chose."  Black went on to explain that the Bill of Rights "tried to put an end to governmental control of religion and of prayer (but) was not written to destroy either."

Justice Stewart wrote in his dissent that "the Court (majority opinion) has misapplied a great constitutional principle ... [and] to deny (school children) the opportunity of sharing in the spiritual heritage of our nation" would be wrong.  Stewart went on to give examples of how government already fosters religion:  all presidents, from Washington to Kennedy, had asked the protection and help of God; in 1954, Congress added a phrase to the Pledge of Allegiance to include "one Nation under God;" in 1952, Congress enacted legislation proclaiming a National Day of Prayer each year; and since 1865, the words "IN GOD WE TRUST" have appeared on our coins.  Stewart summed up this argument by quoting the words of Justice Douglas from Zorach v. Clauson (1952), "We are a religious people whose institutions presuppose a Supreme Being."

STATE OF WISCONSIN


v.


JONAS YODER, ET AL.

406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed. 2d 15

Argued December 8, 1971


Decided May 15, 1972
Jonas Yoder and Wallace Miller were members of the Old Order Amish religion, and Adin Yutzy was a member of the Conservative Amish Mennonite Church.  The Old Order Amish communities believed that salvation required life in a church community separate and apart from the world.   Amish beliefs required members of the community to make their living by farming or closely related activities.

Yoder and Miller and their families were residents of Green County, Wisconsin.  Wisconsin's compulsory school attendance law required them to see that their children attend public or private school until reaching sixteen-years-of-age.  The children--Frieda Yoder (age fifteen), Barbara Miller (age fifteen), and Vernon Yutzy (age fourteen)--were all graduates of the eighth grade of public school and had not attended private or public school thereafter.

Wisconsin's Statute ' 118.16 (1969) provided that:

Unless the child has a legal excuse or has graduated from high school, any person having under his control a child who is between the ages of 7 and 16 years shall cause such child to attend school regularly during the full period and hours, religious holidays excepted, that the public or private school in which such child should be enrolled is in session until the end of the school term, quarter or semester of the school year in which he becomes 16 years of age.

This section does not apply to any child who is not in proper physical or mental condition to attend school, to any child exempted for good cause by the school board of the district in which the child resides or to any child who has completed the full 4-year high school course.  The certificate of a reputable physician in general practice shall be sufficient proof that a child is unable to attend school.

Instruction during the required period elsewhere than at school may be substituted for school attendance.  Such instruction must be approved by the state superintendent as substantially equivalent to instruction given to children of like ages in the public or private schools where such children reside.

Whoever violates this section ... may be fined not less than $5 nor more than $50 or imprisoned not more than 3 months or both.
The Amish objected to high school because the values taught there were very different from Amish values and way of life.  They objected to their children being exposed to a worldly influence in conflict with their beliefs.  High school, in the parents' opinion, tended to emphasize worldly success and social life with other students.  The Amish also believed that formal high school education took the children away from their community during the crucial and formative adolescent period of life.  They felt that during this time the children should be 
acquiring Amish attitudes toward manual work and attaining specific skills needed to perform the adult role of an Amish farmer or housewife.

The Amish did not object to elementary education because they wanted their children to acquire basic skills in the "three R's" in order to read the Bible, to be good farmers and citizens, and to be able to deal with non-Amish people when necessary.  However, they had established their own elementary schools whenever possible.

On complaint of the school district, respondents were charged with violating the compulsory attendance law.  The respondents defended on the grounds that the law violated their First and Fourteenth Amendments rights.  Trial testimony showed that the respondents believed, in accordance with the tenets of Old Order Amish communities, that their children's attendance at high school was contrary to the Amish religion and way of life.  They believed that by sending their children to high school, they would not only expose themselves to the danger of the censure of the church community, but also endanger their own salvation and that of their children.

Prior to the trial, the attorney for the respondents wrote the State Superintendent of Public Instruction, exploring the possibilities of a compromise.  It was suggested that the Amish children could satisfy the compulsory attendance law by establishing their own vocational training plan similar to one that had been established in Pennsylvania.  In Pennsylvania, Amish children of high school age were required to attend an Amish vocational school for three hours a week, during which time they were taught such subjects as English, mathematics, health, and social studies by an Amish teacher.  During the rest of the week, the children would perform farm and household duties under parental supervision.  The superintendent rejected this suggestion on the ground that it would not provide an equivalent education to that offered in the schools.

The trial court determined that the Wisconsin compulsory school attendance law "does interfere with the freedom ... to act in accordance with their sincere religious belief," but that the requirement of high school attendance until age sixteen was a "reasonable and constitutional" exercise of governmental power.  The parents were convicted and fined $5 each.  They appealed to the Wisconsin Circuit Court, which affirmed the convictions.  The Wisconsin Supreme Court, however, sustained the parents' claim under the Free Exercise Clause of the First Amendment and reversed the convictions.  This court indicated that the state had failed to make an adequate showing that its interest in "establishing and maintaining an educational system overrides the defendants' right to the free exercise of their religion."

The case was then appealed to the U. S. Supreme Court.  Arguments presented on behalf of the Amish were based on the religion clauses of the First Amendment, as applied to the states by the Fourteenth Amendment.  The Amish religion traced its roots to the Sixteenth Century, and a basic tenet of their faith was that religion pervades all of life and that salvation required living in a church community apart from worldly influences.  Wisconsin's arguments were based on the fact that some Amish children might decide to leave their religious sanctuaries and venture out into the world at large, where they would be ill equipped for life.  The state also based its case on its police power to protect the lives, health, morals, safety, and welfare of all the people.

· ISSUE:  Does Wisconsin's compulsory school attendance law beyond eighth grade violate Amish parents' rights under the Free Exercise Clause of the First and Fourteenth Amendment?


WISCONSIN v. YODER (1972)


Decision

The Supreme Court held that the First and Fourteenth Amendments prevent a state from compelling Amish parents to see that their children, who have graduated from the eighth grade, attend formal high school to age sixteen.  Chief Justice Burger wrote the six-to-one opinion.  Justices Powell and Rehnquist did not take part in the case, and Justice Douglas dissented only in part.  Justices Stewart and White wrote concurring opinions.

The Amish objection to the public secondary schools was stated in the Court's opinion:

The high school tends to emphasize intellectual and scientific accomplishments, self-distinction, competitiveness, worldly success, and social life with other students.  Amish society emphasizes informal learning-through-doing; a life of "goodness," rather than a life of intellect; wisdom, rather than technical knowledge; community welfare, rather than competition; and separation from, rather than integration with, contemporary worldly society.
According to an expert who testified at the trial, if the Amish children were required to attend public high schools, the conflict between the worldly values of a secular society and the nonworldly values of a religious society would do psychological harm to the Amish children.  The experts felt that, torn between the requirements of the school and the demands of their religion, the children might leave their church.  This could mean the end of the Amish Community.

A second expert testified that the Amish way of raising their children by "learning through doing" farm and vocational work was superior to the ordinary high school education.  Records showed that most Amish children became self-sufficient members of society with excellent records as law-abiding citizens.

Using the Pierce v. Society of Sisters (1925) case as a precedent, these arguments led to the conclusion that freedom of religion sanctioned exceptions to compulsory public school attendance.

The Chief Justice began his opinion with the observation that this case dealt with a 300-year-old religion, asking that it be remembered that religious sects, like the Amish, have played an important role in history:

We must not forget that in the Middle Ages important values of the civilization of the Western World were preserved by members of religious orders who isolated themselves from all worldly influences against great obstacles. There can be no assumption that today's majority is "right" and the Amish and others like them are "wrong."  A way of life that is odd or even erratic but interferes with no rights or interests of others is not to be condemned because it is different.
Burger answered the state's argument that some Amish children may leave the sect, saying that this had no merit because the Amish offered their children an "ideal" vocational education during adolescent years.  Skills in farming and manual labor were developed, as were qualities of reliability, self-reliance, and dedication to work.  The Amish instilled social and political responsibilities of citizenship in their children.  The record in this case disclosed that the Amish in Green County had never been known to commit crimes, to receive public assistance, or to be unemployed.  One or two years of high school would not necessarily match this type of education.

The Court had to answer two other lines of argument.  The first was based on the state's police power to protect the lives, health, morals, safety, and welfare of all the people.  Under this power, argued the State of Wisconsin, the state stood in parens patriae (parent of the country) when it became necessary to take care of minors and others who could not take care of themselves.  Chief Justice Burger responded that there was nothing in the record to show that the health, safety, or welfare of the children was endangered by the actions of the parents.

Chief Justice Burger responded to Justice Douglas, in his dissenting opinion, that the case disregarded the wishes of the children.  Douglas' argument was based on the fact that only Frieda Yoder was called on to testify (she agreed with her parents), and the other two children's thoughts and feelings were unknown.  Burger replied that the children were not parties in the case, and furthermore, the State of Wisconsin never raised this point.

The opinion concluded with a summary of the findings and with the following instruction to the State:

Nothing we hold is intended to undermine the general applicability of the State's compulsory school-attendance statutes or to limit the power of the State to promulgate reasonable standards that, while not impairing the free exercise of religion, provide for continuing agricultural vocational education under parental and church guidance by the Old Order Amish or others similarly situated.  The States have had a long history of amicable and effective relationships with church-sponsored schools, and there is no basis for assuming that, in this related context, reasonable standards cannot be established concerning the content of the continuing vocational education of Amish children under parental guidance, provided always that state regulations are not inconsistent with what we have said in this opinion.
Justice Douglas' opinion agreed with the judgment of the Court concerning Frieda Yoder, since she had testified as to her opinion.  He dissented from their opinion concerning Vernon Yutzy or Barbara Miller because they had not testified as to their views.  He states that:

These children are "persons" within the meaning of the Bill of Rights.  We have so held over and over again ....  It is the future of the student, not the future of the parents, that is imperiled by today's decision.  If a parent keeps his child out of school beyond the grade school, then the child will be forever barred from entry into the new and amazing world of diversity that we have today.  The child may decide that is the preferred course, or he may rebel.  It is the student's judgment, not his parents', that is essential if we are to give full meaning to what we have said about the Bill of Rights and of the rights of students to be masters of their own destiny.  If he is harnessed to the Amish way of life by those in authority over him and if his education is truncated, his entire life may be stunted and deformed.  The child, therefore, should be given an opportunity to be heard before the State gives the exemption which we honor today.
Justice Douglas then directed his attention to other aspects of the Court's opinion.  Chief Justice Burger had made reference to "the law and order" record of the Amish people:

I think the emphasis of the Court on the "law and order" record of this Amish group of people is quite irrelevant.  A religion is a religion irrespective of what the misdemeanor or felony records of its members might be.  I am not at all sure how the Catholics, Episcopalians, the Baptists, Jehovah's Witnesses, the Unitarians, and my own Presbyterians would make out if subjected to such a test.  It is, of course, true that if a group or society was organized to perpetuate crime and if that is its motive, we would have rather startling problems akin to those that were raised when some years back a particular sect was challenged here as operating on a fraudulent basis ....  But no such factors are present here, and the Amish, whether with a high or low criminal record, certainly qualify by all historic standards as a religion within the meaning of the First Amendment.
In its opinion, the Court had cited Reynolds v. U. S. (1878), often referred to as the Mormon Polygamy Case.  In that case, the judgment against the Mormons was based on a distinction between belief and action growing out of the principle of freedom of religion.  Belief was permitted, but action regarded as antisocial by the state was prohibited.  The Court's ruling in the Amish case seemed to contradict the precedent of the Reynolds case.  Justice Douglas stated in his dissent that this contradiction was a good thing and that hopefully the Reynolds precedent would be overruled in time. 

It would appear that this case was decided in favor of the Amish in large part because it is a religious denomination highly respected for its moral and ethical values.  The outcome may have been different if another religious group had been the party.

SCHENCK v. UNITED STATES
249 U.S. 47, 39 S.Ct. 247, 63 L.Ed. 470


Argued January 9 and 10, 1919


Decided March 3, 1919

World War I began in 1914, and by the time the United States declared war in 1917 the war effort was not going well for the allies.  The English and French could not stand alone against Germany, and the Russians were torn by their own communist revolution.  A massive effort was needed to insure an allied victory.

To provide the men needed, Congress passed a Selective Service Act, which created a military draft in 1917.  In order to protect the war effort, Congress also passed the Espionage Act of 1917.  Among other things, the Act made it a crime to cause or attempt to cause rebelliousness in the military or to do anything to interfere with the recruitment of persons into the military service.

Charles Schenck, the General Secretary of the Socialist Party, was an American who was deeply opposed to United States participation in the war.  He was arrested for violating the Espionage Act after leaflets urging resistance to the draft were traced to Socialist headquarters.  

The 15,000 leaflets had been sent to men who had been drafted.  On the front it quoted the first section of the Thirteenth Amendment and hinted that it was violated by the military draft.  The leaflet went on to state that a draftee was little better than a convict.  It suggested that conscription (involuntary drafting for the military) was despotism in its worst form and a monstrous wrong against humanity.  It said: “Do not submit to intimidation”; but suggested only peaceful measures, such as a petition for the repeal of the Act.  The other side of the sheet was headed, “Assert Your Rights.”  It stated reasons for alleging that anyone violated the Constitution when he or she refused to recognize “your rights to assert your opposition to the draft,” and went on: “If you do not assert and support your rights, you are helping to deny or disparage rights which it is the solemn duty of all citizens and residents of the United States to retain.”  It described the arguments on the other side as coming from cunning politicians and mercenary capitalist press, and even silent consent to the draft law as helping to support an infamous conspiracy.  It denied the power to send United States citizens away to foreign shores to shoot up the people of other lands and added that words could not express the condemnation such cold-blooded ruthlessness deserved.  The leaflet 

concluded: “You must do your share to maintain, support, and uphold the rights of the people of this country.”

Although Schenck denied responsibility for sending the leaflets, evidence presented at the trial showed that he was provided $125 for sending leaflets through the mail.  The trial court determined that there was enough evidence to convict him.  After Schenck was found guilty in a federal district court in Pennsylvania, he appealed his conviction and claimed that the leaflets should be protected as free speech.  The government maintained that the Espionage Act had been a valid and necessary limit on speech.  

· ISSUE:  Does the Espionage Act violate Schenck’s rights to free speech under the First Amendment? 

SCHENCK v. UNITED STATES (1919)
Decision

The Supreme Court decided the Espionage Act was constitutional.  Justice Holmes wrote for the unanimous Court, stating:

... It well may be that the prohibition of laws abridging the freedom of speech is not confined to previous restraints, although to prevent them may have been the main purpose ...  We admit that in many places and in ordinary times the defendants in saying all that was said in the circular would have been within their constitutional rights.  But the character of every act depends upon the circumstances in which it is done.  The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic.  It does not even protect a man from an injunction against uttering words that may have all the effect of force.  The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.  It is a question of proximity and degree.  When a nation is at war many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight and that no Court could regard them as protected by any constitutional right.  It seems to be admitted that if an actual obstruction of the recruiting service were proved, liability for words that produced that effect might be enforced ... If the act, (speaking, or circulating a paper) its tendency and the intent with which it is done are the same, we perceive no ground for saying that success alone warrants making the act a crime....
WHY CAN’T YOU SAY THAT?
Learning Objectives: The student will 

1.
Analyze ten documents and determine if they violated the Espionage Act of 1917 and the Sedition Act of 1918;

2.
Compare the Sedition Act of 1789 to the Sedition Act of 1918.


TEKS/TAKS:
US Hist 3 D, 5 A; Govt 14 C, 14 E

Materials Needed:
Ten documents for each group, copy of the Federal Espionage Act of 1917 and Sedition Act of 1918, copy of Sedition Act of 1789

Vocabulary:

Sedition, espionage

Teaching Strategy:
.

1.
Divide the class into groups of five.  Give each group a set of the documents.  Each member of the group should take two documents to analyze.  Using a copy of the Federal Espionage Act of 1917 and the Sedition Act of 1918, students will decide if what is written in each of the documents would violate these laws.  

2.
After all members of the group have examined its documents, they should justify their answer to the other members of the group.  Once each group has shared its documents, the students should repeat the process, but this time compare their documents with the Sedition Act of 1789.  

Extension for GT/AP:  Have students research and select examples of modern music and political advertisements that might violate the Sedition Act of 1918 if it were law today.

Document Titles:

Document 1—Declaration of Independence;
Document 2—Martin Luther King, Jr., “The March on Washington Address,” The Mall, Washington,                 D.C.; Aug. 28, 1963;

Document 3—Mercy Otis Warren “The Proposed Constitution Should Not Be Ratified”;
Document 4—Barbara Jordon’s keynote address “Change: From What to What?,”Democratic National               Convention, July 13, 1992;
Document 5—Anti-draft Pamphlet;

Document 6—Eugene Debs’s statement that caused him to be arrested;

Document 7—Eugene McCarthy, “An Indefensible War,” Conference of Concerned Democrats,                      Conrad Hilton Hotel, Chicago, IL; December 2, 1967;

Document 8—W.E.B. Du Bois, “Returning Soldier,” April 1, 1919;

Document 9—Mario Cuomo, “A Case for Democrats: A Tale of Two Cities,” Democratic National                 Convention, San Francisco, California, July 16, 1984;

Document 10—Barbara Jordan, “On the Impeachment of the President,” Hearings on Articles of                  Impeachment by the Committee on the Judiciary of the House of Representatives,                 Washington, D.C.; July 26, 1974.

 “CLEAR AND PRESENT DANGER” AT HOME 

DURING WORLD WAR I

On April 6, 1917, the United States entered World War I by declaring war on Germany.  A few weeks later Congress passed a law that ordered the drafting of young men into the armed forces.  Eventually over a million American soldiers went to Europe to fight in the “Great War.”  By the time the war ended on November 11, 1918, more than 50, 000 Americans had been killed in combat.

At home most people supported President Woodrow Wilson=s view that it was necessary for the United States to enter the European war.  “The world must be made safe for democracy,” he said.  Nevertheless, American pacifists and political radicals spoke out against U.S. participation in the war.  This situation presented a dilemma for Americans: Just how much free speech should a democracy allow during wartime?

“A Clear and Present Danger”

Two months after its declaration of war.  Congress passed the Espionage Act of 1917.  Designed mainly to prevent sabotage and spying, the Espionage Act also prohibited any “attempt to cause insubordination, disloyalty, mutiny or refusal of duty, in the military or naval forces of the United States.”

The next year Congress enacted an amendment to the Espionage Act, making it a crime to “willfully obstruct or attempt to obstruct the recruiting or enlistment service of the United States.”  The amendment also made it illegal to “willfully utter, print, write, or publish any disloyal, profane, scurrilous [insulting], or abusive language about the form of government of the United States, or the Constitution of the United States, or the ... flag of the United States.”

The Espionage Acts of 1917 and 1918 carried penalties of up to $10,000, 20 years in prison, or both.  About 2,000 persons were arrested and prosecuted under the provisions of these laws.  One of those arrested was Charles T. Schenck, general secretary for the American Socialist Party.  During his trial, Schenck admitted printing about 15, 000 anti-draft leaflets for distribution to men who had just received their draft notices.  Some of the leaflets were mailed directly to drafted men.

After quoting the Thirteenth Amendment (which prohibits slavery), the leaflet stated that a man drafted into the Army was little more than a prison convict.  According to the writers of the leaflet, the draft was a monstrous wrong created to keep the war going so businessmen could make more money from it.  Under the section titled “Assert Your Rights,” the leaflet called upon drafted men to recognize “your right to assert your opposition to the draft.”

Charles T. Schenck and several other Socialist Party members were convicted of violating those parts of the Espionage Acts that prohibited interference with the operation of the draft.  Schenck appealed his conviction to the U.S. Supreme Court on the grounds that the First Amendment protected everything he said, wrote and did.  Among other things, the Amendment states that “Congress shall make no law...abridging [reducing] the freedom of speech, or of the press.”

The Schenck case finally reached the Supreme Court two months after the war ended.  On March 3, 1919, the Court unanimously upheld Schenck’s conviction.  Justice Oliver Wendell Holmes wrote the decision (Schenck v. United States, 249 U.S. 47, 1919).

Justice Holmes first rejected the argument that, in fact, there was no evidence that the leaflets actually persuaded young men to violate the draft law.  Holmes wrote that the intention of Schenck and his fellow defendants to obstruct the draft was clear enough to justify their conviction.  But what about the First Amendment?  Did Congress itself act illegally by passing laws blocking Schenck’s freedom of speech?

Justice Holmes admitted that during peacetime the leaflet distributed by Schenck and the other Socialists would have been protected by the First Amendment.  “But,” Justice Holmes went on, “the character of every act depends upon the circumstances in which it is done.”  The circumstances of this case involved not peacetime but wartime.

Justice Holmes next held that freedom of speech might be limited in certain circumstances.  “The most stringent protection of free speech would not protect a man in falsely shouting fire in a theater, and causing a panic,” he wrote.

At what point, then, is the government justified in punishing someone for what he or she says or writes?  “The question in every case,” Holmes answered, “is whether the words are used in such circumstances and are of such a nature as to create a clear and present danger.”

In the view of Justice Holmes and the other members of the Supreme Court, wartime was one of those circumstances when certain spoken and written words are too dangerous to allow.  “When a nation is at war,” Holmes explained, “many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight.”

Justice Holmes concluded his written opinion by saying that any leaflet that encouraged men “to assert your opposition to the draft” was “a clear and present danger” during the time the United States was at war.  Under these circumstances, the Supreme Court ruled that Charles T. Schenck and the other defendants had been properly convicted.

“Free Trade in Ideas”

Eight months after the Schenck case was decided, the Supreme Court handed down another opinion involving free speech during wartime.  But this time, the Supreme Court was not unanimous.

Jacob Abrams and four other defendants in this case were all immigrants from Russia.  They described themselves as “rebels,” “revolutionaries” and “anarchists.”  The group was accused of printing and distributing leaflets that insulted the United States and interfered with the nation’s war effort against Germany.  The defendants were charged under the provisions of the Espionage Acts of 1917 and 1918.

Most of the leaflets in question had been thrown out of a window on August 22, 1918.  This incident took place within a few months of the Russian Communist Revolution of 1917.  Soon after the Revolution was over, the Communists ended the Soviet Union’s participation in the war against Germany.  The United States and the other Allies were deeply opposed to these actions.  In response, some of the Allied Powers, including the United States, sent troops into certain parts of the Soviet Union. The five Russian immigrants printed and distributed their leaflet to protest this intervention.

One article in the leaflet denounced President Wilson as a hypocrite and a coward for sending American troops into the U.S.S.R.  The article went on to appeal to American workers to revolt against the government.

A second article referred to “his majesty, Mr. Wilson, and the rest of the gang; dogs of all colors!”  This article also addressed Russian immigrants working in U.S. ammunition factories: “you are producing bullets, bayonets, cannons, to murder not only the Germans, but also your dearest, best, who are in Russia and are fighting for freedom.”  The article then called for a general strike in the United States “to create so great a disturbance...America shall be compelled to keep their armies at home, and not be able to spare any for Russia.”

Were the words in this leaflet “a clear and present danger” to the United States, which at the time was still at war in Europe?  A majority of seven Supreme Court Justices thought so (Abrams v. United States, 250 U.S. 616, 1919).

The majority concluded that even if the authors of the leaflet were mainly concerned with the cause of the Russian Revolution, their plan of action included undermining the U.S. war effort.  Appealing to workers to stop making ammunition and calling for a general strike during wartime was as much a threat to the country as interfering with the military draft.

Two justices, Louis D. Brandeis and Oliver Wendell Holmes, dissented, concluding that circumstances in this case did not amount to “a clear and present danger.”  Justice Holmes, who only a few months earlier had upheld the conviction of Charles T. Schenck, wrote the dissenting opinion.

Justice Holmes now argued, “it is only the present danger of immediate evil or an intent to bring it about” that justifies limiting free speech.  Holmes could find no “immediate evil” in what he called “a silly leaflet by an unknown man.”  He also failed to see any intention on the part of the defendants to hinder America’s war against Germany.  He wrote that the only purpose of the leaflet was “to help Russia and stop American intervention there.”

In his dissent, Justice Holmes also maintained that “a clear and present danger” must be a real and immediate threat.  He further declared that in a democracy the way to find the truth is “by free trade in ideas -- that the best test of truth is the power of the thought to get itself accepted in the competition of the market.”

In the Schenck case, decided in 1919, Justice Holmes recognized that there are circumstances in which the government may limit what people say and write.  In the Abrams case, also decided in 1919, Holmes warned against excessive attempts by the government to stifle free speech, even  in wartime:

I think that we should be eternally vigilant against attempts to check the opinions that we loathe [hate]... unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the country.

This language would set the tone for debate in free expression cases throughout the twentieth century.

Article: Bill of Rights in Action, Winter 1988. Constitutional Rights Foundation
SEDITION ACT OF 1789

If any person shall write, print, utter, or publish, or shall cause to procure to be written, printed, uttered, or published, or shall knowingly and willingly assist or aid in writing, printing, uttering, or publishing any false, scandalous and malicious writing or writings against the government of the United States, or either House of the Congress of the United States, or the President of the United States, with intent to defame the said government, or either House of the said Congress, or the said President, or to bring them, or either of them into contempt or disrepute; or to excite against them, or either or any of them, the hatred of the good people of the United States, done in pursuance of any such law, or of the powers in him vested by the Constitution of the United States, or to resist, oppose, or defeat any such law or act, or to aid, encourage or abet any hostile designs of any foreign nation against the United States, their people or government, then such person, being thereof convicted before any court of the United States having jurisdiction thereof, shall be punished by a fine not exceeding $2000 and by imprisonment not exceeding two years.
PORTIONS OF THE FEDERAL ESPIONAGE ACT OF 1917
“SEC. 3.  Whoever when the United States is at war, shall willfully make or convey false reports or false statements with the intent to interfere with the operation or success of the military or naval forces of the United States...and whoever, when the United States is at war, shall willfully cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty, in the military or naval forces of the United States, or shall willfully obstruct the recruiting or enlistment service of the United States...shall be punished by a fine of not more than $10,000 or imprisonment for not more than twenty years, or both.”

“SEC. 4.   If two or more persons conspire to violate the provisions of sections two or three of this title, and one or more of such persons does any act to effect the object of the conspiracy, and each of the parties to such conspiracy shall be punished as in said sections provided in the case of the doing of the act the accomplishment of which is the object of such conspiracy.  Except as above provided conspiracies to commit offenses under this title shall be punished as provided by section thirty-seven of the Act to codify, revise, and amend the penal laws of the United States approved March fourth, nineteen hundred and nine.”

“SEC. 5.  Whoever harbors or conceals any person who he knows, or has reasonable grounds to believe or suspect, has committed, or is about to commit, an offense under this title shall be punished by a fine of not more than $10,000 or by imprisonment for not more than two years or both.”

“SEC. 6.  The President in time of war or in case of national emergency may by proclamation designate any place other than those set forth in subsection (a) of section one hereof in which anything for the use of the Army or Navy is being prepared or constructed or stored as a prohibited place for the purposes of this title: Provided, That he shall determine that information with respect thereto would be prejudicial to the national defense.”

ESPIONAGE ACT OF 1917 AND THE SEDITION ACT OF 1918

“SEC. 3.  Whoever, when the United States is at war, shall willfully make or convey false reports or false statements with intent to interfere with the operation or success of the military or naval forces of the United States, or to promote the success of its enemies, or shall willfully make or convey false reports or false statements, or say or do anything except by way of bona fide and no disloyal advice to an investor or investors, with intent to obstruct the sale by the United States of bonds or other securities of the United States or the making of loans by or to the United States, and whoever when the United States is at war, shall willfully cause or attempt to cause, or incite or attempt to incite, insubordination, disloyalty, mutiny, or refusal of duty, in the military or naval forces of the United States, or shall willfully obstruct or attempt to obstruct the recruiting or enlistment service of the United States, and whoever, when the United States is at war, shall willfully utter, print, write or publish any disloyal, profane, scurrilous, or abusive language about the form of government of the United States, or the Constitution of the United States, or the military or naval forces of the United States, or the flag of the United States, or the uniform of the Army or Navy of the United States into contempt, scorn, contumely, or disrepute, or shall willfully utter, print, write, or publish any language intended to incite, provoke, or encourage resistance to the United States, or to promote the cause of its enemies, or shall willfully display the flag of any foreign enemy, or shall willfully by utterance, writing, printing, publication, or language spoken, urge, incite, or advocate any curtailment of production in this country of any thing or things, product or products, necessary or essential to the prosecution of the war in which the United States may be engaged, with intent by such curtailment to cripple or hinder the United States in the prosecution of the war, and whoever shall willfully advocate, teach, defend, or suggest the doing of any of the acts or things in this section enumerated, and whoever shall by word or act support or favor the cause of any country with which the United States is at war or by word or act oppose the cause of the United States therein, shall be punished by a fine of not more than $10, 000 or imprisonment for not more than twenty years, or both: Provided, That any employee or official of the United States Government who commits any disloyal act or utters any unpatriotic or disloyal language, or who, in abusive and violent manner criticizes the Army or Navy or the flag of the United States shall be at once dismissed from the service.  Any such employee shall be dismissed by the head of the department in which the employee may be engaged, and any such official shall be dismissed by the authority having power to appoint a successor to the dismissed official.”

“SEC. 4.  When the United States is at war, the Postmaster General may, upon evidence satisfactory to him that any person or concern is using the mails in violation of any of the provisions of this Act, instruct the postmaster at any post office at which the mail is received addressed to such person or concern to return to the postmaster at the office at which they were originally mailed all letters or other matter so addressed, with the words ‘Mail to this address undeliverable under Espionage Act plainly written or stamped upon the outside thereof, and all such letters or other matter so returned to such postmasters shall be by them returned to the senders thereof under such regulations as the Postmaster General may prescribe.’”*

*The bold wording is the original wording of the Espionage Act of 1917.  The smaller non-bold wording reflects the additions made in 1918 to create the Sedition Act of 1918.
ESPIONAGE ACT OF 1917 

TITLE I.
ESPIONAGE.
SECTION 1.  That (a) whoever, for the purpose of obtaining information respecting the national defense with intent or reason to believe that the information to be obtained is to be used to the injury of the United States, or to the advantage of any foreign nation, goes upon, enters, flies over, or otherwise obtains information concerning any vessel, aircraft, work of defense, navy yard, naval station, submarine base, coaling station, fort, battery, torpedo station, dockyard, canal, railroad, arsenal, camp, factory, mine, telegraph, telephone, wireless, or signal station, building, office, or other place connected with the national defense, owned or constructed, or in progress of construction by the United States or under the control of the United States, or of any of its officers or agents, or within the exclusive jurisdiction of the United States, or any place in which any vessel, aircraft, arms, munitions, or other materials or instruments for use in time of war are being made, prepared, repaired, or stored, under any contract or agreement with the United States, or with any person on behalf of the United States, or any prohibited place within the meaning of section six of this title; or (b) whoever for the purpose aforesaid, and with like intent or reason to believe, copies, takes, or makes, or obtains or attempts, or induces or aids another to copy, take, make, or obtain, any sketch, photograph, photographic negative, blueprint, plan, map, model, instrument, appliance, document, writing, or note of anything connected with the national defense; or (c)   whoever, for the purpose aforesaid, receives or obtains or agrees or attempts or induces or aids another to receive or obtain from any person, or from any source whatever, any document, writing, code book, signal book, sketch, photograph, photographic negative, blue print, plan, map, model, instrument, appliance, or note, of anything connected with the national defense, knowing  or having reason to believe, at the time he receives or obtains, or agrees or attempts or induces or aids another to receive or obtain it, that it has been or will be obtained, taken, made or disposed of by any person contrary to the provisions of this title; or (d) whoever, lawfully or unlawfully, having possession of, access to, control over, or being intrusted with any document, writing, code book, signal book, sketch, photograph, photographic negative, blue print, plan, map, model, instrument, appliance, or note relating to the national defense, willfully communicates or transmits or attempts to communicate or transmit the same to any person not entitled to receive it, or willfully retains the same and fails to deliver it on demand to the officer or employee of the United States entitled to receive it; or (e) whoever, being intrusted with or having lawful possession or control of any document, writing, code book, signal book, sketch, photograph, photographic negative, blue print, plan, map, model, note, or information, relating to the national defense, through gross negligence permits the same to be removed from its proper place of custody or delivered to anyone in violation of his trust, or to be lost, stolen, abstracted, or destroyed, shall be punished by a fine of not more than $10,000, or by imprisonment for not more than two years, or both.

SEC. 2. (a) Whoever, with intent or reason to believe that it is to be used to the injury of the United States or to the advantage of a foreign nation, communicates delivers, or transmits, or attempts to, or aids or induces another to, communicate, deliver, transmit, to any foreign government, or to any faction or party or military or naval force within a foreign country, whether recognized or unrecognized by the United States, or to any representative, officer, agent, employee, subject, or citizen thereof, either directly or indirectly, any document, writing, code book, signal book, sketch, photograph, photographic negative, blue print, plan, map, model, note, instrument, appliance, or information relating to the national defense, shall be punished by imprisonment for not more than twenty years: Provided, That whoever shall violate the provisions of subsection (a) of this section in time of war shall be punished by death or imprisonment for not more than thirty years; and (b) whoever, in time of war, with intent that the same shall be communicated to the enemy, shall collect, record, publish, or communicate, or attempt to elicit any information with respect to the movement, numbers, description, condition, or disposition of any of the armed forces, ships, aircraft or war materials of the United States, or with respect to the plans or conduct, or supposed plans or conduct of any naval or military operations, or with respect to any works or measures undertaken for or connected with, or intended for the fortification or defense of any place, or any other information relating to the public defense, which might be useful to the enemy, shall be punished by death or by imprisonment for not more than thirty years.

SEC. 3.  Whoever, when the Untied States is at war, shall willfully make or convey false reports or false statements with intent to interfere with the operation or success of the military or naval forces of the United States or to promote the success of its enemies and whoever, when the United States is at war, shall willfully cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty, in the military or naval forces of the United States, shall be punished by a fine of not more than $10,000 or imprisonment for not more than twenty years, or both.

SEC. 4.  If two or more persons conspire to violate the provisions of sections two or three of this title, and one or more of such persons does any act to effect the object of the conspiracy, and each of the parties to such conspiracy shall be punished as in said sections provided in the case of the doing of the act the accomplishment of which is the object of such conspiracy.  Except as above provided conspiracies to commit offenses under this title shall be punished as provided by section thirty-seven of the Act to codify, revise, and amend the penal laws of the United States approved March fourth, nineteen hundred and nine.

SEC. 5.  Whoever harbors or conceals any person who he knows, or has reasonable grounds to believe or suspect, has committed, or is about to commit, an offense under this title shall be punished by a fine of not more than $10,000 or by imprisonment for not more than two years or both.

SEC. 6.  The President in time of war or in case of national emergency may by proclamation designate any place other than those set forth in subsection (a) of section one hereof in which anything for the use of the Army or Navy is being prepared or constructed or stored as a prohibited place for the purposes of this title: Provided, That he shall determine that information with respect thereto would be prejudicial to the national defense.

SEC. 7.  Nothing contained in this title shall be deemed to limit the jurisdiction of the general courts-martial, military commissions, or naval courts-martial under sections thirteen hundred and forty-two, thirteen hundred and forty-three, and sixteen hundred and twenty-four of the Revised Statutes as amended.

SEC. 8.  The Act entitled “An Act to prevent the disclosure of national defense secrets,” approved March third, nineteen hundred and eleven, is hereby repealed.
SEDITION ACT OF 1918

40 STAT 553
Bold print is Espionage Act of 1917
CHAP. 75—An Act To Amend section three, title one, of the Act entitled “An Act to punish acts of interference with the foreign relations, the neutrality, and the foreign commerce of the United States, to punish espionage, and better to enforce the criminal laws of the United States, and for other purposes,” approved June fifteenth, nineteen hundred and seventeen, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That section three of title one of the Act entitled “An Act to punish acts of interference with the foreign relations, the neutrality, and the foreign commerce of the United States, to punish espionage, and better to enforce the criminal laws of the United States, and for other purposes,” approved June fifteenth, nineteen hundred and seventeen, be, and the same is hereby, amended so as to read as follows:

“SEC. 3.  Whoever, when the United States is at war, shall willfully make or convey false reports or false statements with intent to interfere with the operation or success of the military or naval forces of the United States, or to promote the success of its enemies, or shall willfully make or convey false reports or false statements, or say or do anything except by way of bona fide and no disloyal advice to an investor or investors, with intent to obstruct the sale by the United States of bonds or other securities of the United States or the making of loans by or to the United States, and whoever when the United States is at war, shall willfully cause or attempt to cause, or incite or attempt to incite, insubordination, disloyalty, mutiny, or refusal of duty, in the military or naval forces of the United States, or shall willfully obstruct or attempt to obstruct the recruiting or enlistment service of the United States, and whoever, when the United States is at war, shall willfully utter, print, write or publish any disloyal, profane, scurrilous, or abusive language about the form of government of the United States, or the Constitution of the United States, or the military or naval forces of the United States, or the flag of the United States, or the uniform of the Army or Navy of the United States into contempt, scorn, contumely, or disrepute, or shall willfully utter, print, write, or publish any language intended to incite, provoke, or encourage resistance to the United States, or to promote the cause of its enemies, or shall willfully display the flag of any foreign enemy, or shall willfully by utterance, writing, printing, publication, or language spoken, urge, incite, or advocate any curtailment of production in this country of any thing or things, product or products, necessary or essential to the prosecution of the war in which the United States may be engaged, with intent by such curtailment to cripple or hinder the United States in the prosecution of the war, and whoever shall willfully advocate, teach, defend, or suggest the doing of any of the acts or things in this section enumerated, and whoever shall by word or act support or favor the cause of any country with which the United States is at war or by word or act oppose the cause of the United States therein, shall be punished by a fine of not more than $10, 000 or imprisonment for not more than twenty years, or both: Provided, That any employee or official of the United States Government who commits any disloyal act or utters any unpatriotic or disloyal language, or who, in abusive and violent manner criticizes the Army or Navy or the flag of the United States shall be at once dismissed from the service.  Any such employee shall be dismissed by the head of the department in which the employee may be engaged, and any such official shall be dismissed by the authority having power to appoint a successor to the dismissed official.”

SEC. 2.  That section one of Title XII and all other provisions of the Act entitled “An Act to punish acts of interference with the foreign relations, the neutrality, and the foreign commerce of the United States, to punish espionage, and better to enforce the criminal laws of the United States, and for other purposes,” approved June 15th, nineteen hundred and seventeen, which apply to section three of Title I thereof shall apply with equal force and effect to said section three as amended.

Title XII of the said Act of June fifteenth, nineteen hundred and seventeen, be, and the same is hereby, amended by adding thereto the following section:

“SEC. 4.  When the United States is at war, the Postmaster General may, upon evidence satisfactory to him that any person or concern is using the mails in violation of any of the provisions of this Act, instruct the postmaster at any post office at which the mail is received addressed to such person or concern to return to the postmaster at the office at which they were originally mailed all letters or other matter so addressed, with the words ‘Mail to this address undeliverable under Espionage Act’ plainly written or stamped upon the outside thereof, and all such letters or other matter so returned to such postmasters shall be by them returned to the senders thereof under such regulations as the Postmaster General may prescribe.”

Approved, May 16, 1918.
Document 1
That whenever any form of government becomes destructive of these ends, it is the right of the people to alter or to abolish it, and to institute new government, laying its foundation on such principles, and organizing its powers in such form, as to them shall seem most likely to effect their safety and happiness.  Prudence, indeed, will dictate that governments long established should not be changed for light and transient causes; and accordingly all experience hath shown that mankind are more disposed to suffer while evils are sufferable, than to right themselves by abolishing the forms to which they are accustomed.  But when a long train of abuses and usurpations, pursuing invariably the same object, evinces a design to reduce them under absolute despotism, it is their right, it is their duty, to throw off such government, and to provide new guards for their future security.

Document 2
In a sense we have come to our nation’s capital to cash a check.  When the architects of our republic wrote the magnificent words of the Constitution and the Declaration of Independence, they were signing a promissory note to which every American was to fall heir.  This note was a promise that all men would be guaranteed the unalienable rights of life, liberty, and the pursuit of happiness.

It is obvious today that America has defaulted on this promissory note insofar as her citizens of color are concerned....

I am not unmindful that some of you have come here out of great trials and tribulations.  Some of you have come fresh from narrow jail cells.  Some of you have come from areas where your quest for freedom left you battered by the storms of persecution and staggered by the winds of police brutality.  You have been the veterans of creative suffering.  Continue to work with the faith that unearned suffering is redemptive.

Go back to Mississippi, go back to Alabama, go back to South Carolina, go back to Georgia, go back to Louisiana, go back to the slums and ghettoes of our Northern cities, knowing that somehow this situation can and will be changed.  Let us not wallow in the valley of despair.

I say to you today, my friends, that in spite of the difficulties and frustrations of the moment, I still have a dream.  It is a dream deeply rooted in the American dream.

I have a dream that one day this nation will rise up and live out the true meaning of its creed: “We hold these truths to be self-evident; that all men are created equal.”   

Suriano, Gregory. Great American Speeches, Gramercy Books, New York, 1993.
Document 3
All writers on government agree, and the feelings of the human mind witness the truth of these political axioms, that man is born free and possessed of certain unalienable rights—That government is instituted for the protection, safety, and happiness of the people, and not for the profit, honour, or private interest of any man, family, or class of men—That the origin of all power is in the people, and that they have an incontestable right to check the creatures of their own creation, vested with certain powers to guard the life, liberty, and property of the community.  And if certain selected bodies of men, deputed on these principles, determine contrary to the wishes and expectations of their constituents, the people have an undoubted right to reject their decisions, to call for a revision of their conduct, to depute others in their room, or if they think proper, to demand further time for deliberation on matters of the greatest moment . . . 

Document 4
The American Dream is not dead.  True, it is gasping for breath, but it is not dead.  However, there is no time to waste because the American Dream is slipping away from too many.  It is slipping away from too many black and brown mothers and their children; from the homeless of every color and sex; from the immigrants living in communities without water and sewer systems.  The American Dream is slipping away from the workers whose jobs are no longer there because we are better at building war equipment that sits in warehouses than we are at building decent housing; from the workers on indefinite layoffs while their chief executive officers are making bonuses that are more than the worker will take home in 10 or 20 or 30 years.
Excerpt of document is from Documents of Texas History, by Wallace, Vigness, and Ward, State House Press, Austin, Texas 1994.

Document 5
“...the recruiting officers are coming.  They will take your sons of military age and impress them into the army...They will be shipped...to the bloody quagmire of Europe.  Into that seething, heaving swamp of torn flesh and floating entrails they will be plunged, in regiments, divisions, and armies, screaming as they go.”

Document 6
No wonder Johnson [Samuel Johnson, an English writer] said that “Patriotism is the last refuge of scoundrels.”  He had the Wall Street gentry in mind . . . for in every age it has been the tyrant who has wrapped himself in the cloak of patriotism, or religion, or both . . .

The United States, under the rule of the plutocracy [rich], is the only country that would send a woman to the penitentiary for 10 years for exercising her constitutional right of free speech.  If this be treason let them make the most of it. . . . 

Do not worry, please; don’t worry over the charges of Treason to your masters, but be concerned about the Treason that involves yourselves.  Be true to yourself, and you cannot be a traitor to any cause on earth.
Document 7
...Finally, it is a war which is morally wrong.  The most recent statement of objectives cannot be accepted as an honest judgment as to why we are in Vietnam.  It has become increasingly difficult to justify the methods we are using and the instruments of war which we are using as we have moved away from limited targets and somewhat restricted weapons to greater variety and more destructive instruments of war, and have also extended the area of operations almost into the heart of North Vietnam.

Even assuming that both objectives and methods can be defended, the war cannot stand the test of proportion and of prudent judgment.  It is no longer possible to prove that the good that may come with what is called victory, or projected as victory, is proportionate to the loss of life and property and to other disorders that follow from this war....

Suriano, Gregory. Great American Speeches, Gramercy Books, New York, 1993.
Document 8

We are returning from war!  The Crisis and tens of thousands of black men were drafted into a great struggle.  For bleeding France and what she means and has meant and will mean to us and humanity and against the threat of German race arrogance. . . .

This is the country to which we Soldiers of Democracy return.  This is the fatherland for which we fought!  But it is our fatherland.  It was right for us to fight again.  The faults of our country are our faults.  Under similar circumstances, we would fight again.  But by the God of heaven, we are cowards and jackasses if now that the war is over, we do not marshal every ounce of our brain and brawn to fight a sterner, longer, more unbending battle against the forces of hell in our own land.

We return.

We return from fighting.

We return fighting.

Make way for Democracy!  We saved it in France, and by the Great Jehovah, we will save it in the United States of America, or know the reason why.
Lewis, David. W.E.B. Du Bois, Henry Holt Co., New York, 1993.
Document 9

The President said he didn’t understand that fear.  He said, “Why, this country is a shining city on a hill.”  The President is right.  In many ways, we are “a shining city on a hill.”  But the hard truth is that not everyone is sharing in this city’s splendor and glory.

A shining city is perhaps all the President sees from the portico of the White House and the veranda of his ranch, where everyone seems to be doing well.  But there’s another part of the city, the part where some people can’t pay their mortgages and most young people can’t afford one, where students can’t afford the education they need and middle-class parents watch dreams they hold for their children evaporate.  

In this part of the city there are more poor than ever, more families in trouble.  More and more people who need help but can’t find it.  Even worse: there are elderly people who tremble in the basements of the houses there.  There are people who sleep in the city’s streets, in the gutter, where the glitter doesn't show.  There are ghettos where thousands of young people, without an education or a job, give their lives away to drug dealers every day. 

There is despair, Mr. President, in faces you never see, in places you never visit in your shining city.

In fact, Mr. President, this nation is more a “Tale of Two Cities” than it is a “Shining City on a Hill.”  Maybe if you visited more places, Mr. President, you’d understand.

Suriano, Gregory. Great American Speeches, Gramercy Books, New York, 1993.
Document 10
The Constitution charges the president with the task of taking care that the laws be faithfully executed, and yet the president has counseled his aides to commit perjury, willfully disregarded the secrecy of grand jury proceedings, concealed surreptitious entry, attempted to compromise a federal judge while publicly displaying his cooperation with the processes of criminal justice.

“A president is impeachable if he attempts to subvert the Constitution.”

If the impeachment provision in the Constitution of the United States will not reach the offenses charged here, then perhaps that eighteenth century Constitution should be abandoned to a twentieth-century paper shredder.  Has the President committed offenses and planned and directed and acquiesced in a course of conduct which the Constitution will not tolerate?  That is the question.  We know that.  We know the question.  We should now forthwith proceed to answer the question.  It is reason, and not passion, which must guide our deliberations, guide our debate, and guide our decision.

Suriano, Gregory. Great American Speeches, Gramercy Books, New York, 1993.

ABRAMS v. UNITED STATES

250 U.S. 616, 40 S.Ct. 17


1919
Jacob Abrams, a twenty-nine-year-old Russian immigrant, was arrested in New York City on August 23, 1918 for violating the Espionage Act of 1917 and the Sedition Act of 1918. These laws made it a crime to write and publish disloyal or profane statements that were intended to interfere, during wartime, with the production of goods necessary to the defense of the United States.  

Abrams and several other Russian immigrants, who were self-professed anarchists and revolutionaries, had written, printed, and distributed copies of a leaflet that severely criticized President Wilson’s decision to send U.S. troops into Russia.  Approximately 5,000 leaflets, characterizing the American form of government in “scurrilous and abusive language,” were distributed. The writers condemned America’s efforts of the Wilson administration to aid in crushing the Russian Revolution, referring in their leaflets to President Wilson as a “coward” and to his administration as “the plutocratic gang in Washington.”  They advocated halting the production of materials necessary to fight the war by urging American workers to walk off their jobs in protest against the government and in support of the new communist government in Russia. The leaflets also appealed to soldiers to stop killing their Russian comrades.

The defendants were convicted in Federal District Court on all counts and sentenced to twenty years in prison.  They then appealed the convictions.

· ISSUE: Is a law that makes it a crime to criticize the American form of government in violation of the First Amendment right to free speech?  


ABRAMS v. UNITED STATES (1919)


Decision

The Supreme Court, in a seven-to-two decision, upheld the convictions.  Justice Clarke, writing for the Court, noted that the defendants’ leaflet, in which they called for a general strike, were distributed “in the greatest port of our land, from which great quantities of war supplies were at the time being manufactured for transportation overseas.”  Clark argued that “the obvious effect” of the leaflet “would be to persuade persons ... not to work in ammunition factories, where their work would produce bullets, bayonets, cannons, and other munitions” needed by U.S. military forces in World War I.

Clark moved away from the Clear and Present Danger test and instead asserted:

[T]he plain purpose of their propaganda was to excite, at the supreme crisis of the war, disaffection, sedition, riots, and, as the hoped, revolution, in this country for the purpose of embarrassing and if possible defeating the military plans of the Government in Europe.  A technical distinction may perhaps be taken between disloyal and abusive language applied to the form of our government or language intended to bring the form of our government into contempt and disrepute, and language of like character and intended to produce like results directed against the President and Congress, the agencies through which that form of government must function in time of war.  But it is not necessary to a decision of this case to consider whether such distinction is vital or merely formal, for the language of these circulars was obviously intended to provoke and to encourage resistance to the United States in the war.... 
The case of Abrams v. U.S., however, is best known for the dissenting opinion written by Justice Holmes and joined by Justice Brandeis.  Justice Holmes first carefully examined the statute in question: 

It seems to me that this statute must be taken to use its words in a strict and accurate sense.  They would be absurd in any other.  A patriot might think that we were wasting money on aeroplanes, or making more cannon of a certain kind than we needed, and might advocate curtailment with success, yet even if it turned out that the curtailment hindered and was thought by other minds to have been obviously likely to hinder the United States in the prosecution of the war, no one would hold such conduct a crime....

Next, Justice Holmes explained the nature of the “clear and present danger” theory, as applied to this case.  He wrote:

I have never seen any reason to doubt that the questions of law that alone were before this Court in the cases of Schenck, Frohwerk, and Debs were rightly decided. I do not doubt for a moment that by the same reasoning that would justify punishing persuasion to murder, the United States constitutionally may punish speech that produces or is intended to produce a clear and imminent danger that it will bring about forthwith certain substantive evils that the United States constitutionally may seek to prevent.  The power undoubtedly is greater in time of war than in time of peace because war opens dangers that do not exist at other times. 

But as against dangers peculiar to war, as against others, the principle of the right to free speech is always the same.  It is only the present danger of immediate evil or an intent to bring it about that warrants Congress in setting a limit to the expression of opinion where private rights are not concerned.  Congress certainly cannot forbid all effort to change the mind of the country.  Now nobody can suppose that the surreptitious publishing of a silly leaflet by an unknown man, without more, would present any immediate danger that its opinions would hinder the success of the government arms or have any appreciable tendency to do so.  Publishing those opinions for the very purpose of obstructing, however, might indicate a greater danger and at any rate would have the quality of an attempt....   An actual intent in the sense that I have explained is necessary to constitute an attempt, where a further act of the same individual is required to complete the substantive crime....  It is necessary where the success of the attempt depends upon others because if that intent is not present, the actor’s aim may be accomplished without bringing about the evils sought to be checked.  An intent to prevent interference with the revolution in Russia might have been satisfied without any hindrance to carry on the war in which we were engaged.
Justice Holmes concluded his dissent with a compelling theory of free speech in a constitutional democracy.  Arguing for “free trade in ideas,” Holmes said: 





... [T]he best test of this the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out.  That at any rate is the theory of our Constitution.  It is an experiment, as all life is an experiment.  Every year if not every day we have to wager our salvation upon some prophecy based upon imperfect knowledge.  While that experiment is part of our system I think that we should be eternally vigilant against attempts to check the expression of opinions that we loathe and believe to be fraught with death, unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to safe the country....
  

That this decision marked a turning away from the Clear and Present Danger standard was evident to Holmes.  In his dissent he tried to refine the test to show how the Schenck v. U.S. rationale could work in a variety of contexts.  Many view this dissent as one of Holmes’ finest, earning him the title “the Great Dissenter.”


BENJAMIN GITLOW v. 
THE PEOPLE OF THE STATE OF NEW YORK


268 United States 652, 45 S.Ct. 625, 69 L.Ed. 1128


Reargued November 23, 1923


Decided June 8, 1925
Benjamin Gitlow was a leader of the Left Wing Section Socialist Party, which had been formed to oppose “moderate socialism.”  He was tried and convicted by a New York court for violating the state’s criminal anarchy statute.  The indictment specifically charged that by publishing and distributing the movement’s paper, Gitlow had distributed materials that advocated, advised, and taught “the doctrine that organized government should be overthrown by force, violence and unlawful means.”  The publication called for the overthrow of capitalism, which it described as being “in the process of disintegration and collapse.”  It called for using industrial revolts to broaden then ongoing strikes and “revolutionary mass action for the annihilation of the parliamentary state.”  

Gitlow did not challenge the state’s assertions but attacked the constitutionality of the statute.  The New York Court of Appeals upheld his conviction, and he appealed to the United States Supreme Court.

· ISSUE: Does the New York state statute against criticizing the government violate Gitlow’s First Amendment freedom of speech?


BENJAMIN GITLOW v. THE PEOPLE OF THE STATE OF NEW YORK (1925)


Decision

Justice Sanford, speaking for the Court, stated that the “clear and present danger” test from Schenck v. United States (1919) was applicable in situations where a statute makes certain actions unlawful, since the purpose of the test was to determine at what point words become the equivalent of unlawful deeds.  But, according to Sanford, it was not applicable in situations in which the state has previously determined that certain words of incitement are dangerous.  In the latter case the Court must defer to the legislature so long as the statute could have been the product of reasonable men’s judgment.  Sanford wrote:

For present purposes we may and do assume that freedom of speech and of the press -- which are protected by the First Amendment from abridgment by Congress -- are among the fundamental person rights and “liberties” protected by the due process clause of the Fourteenth Amendment from impairment by the States ....

It is a fundamental principle, long established, that the freedom of speech and of the press which is secured by the Constitution does not confer an absolute right to speak or publish, without responsibility, whatever one may choose, or an unrestricted and unbridled license that gives immunity for every possible use of language and prevents the punishment of those who abuse this freedom ....

That a State in the exercise of its police power may punish those who abuse this freedom by utterances inimical to the public welfare, tending to corrupt morals, incite to crime, or disturb the public peace, is not open to question ....

In short, this freedom does not deprive a State of the primary and essential right of self-preservation ....

Justice Holmes, joined by Justice Brandeis, dissented.  Holmes wrote:

... The general principle of free speech, it seems to me, must be taken to be included in the Fourteenth Amendment, in view of the scope that has been given to the word “liberty” as there used, although perhaps it may be accepted with a somewhat larger latitude of interpretation than it allowed to Congress by the sweeping language that governs or ought to govern the laws of the United States.  If I am right then I think that the criterion sanctioned by the full court in Schenck v. United States ... applies .... 

JOHN F. AND MARY BETH TINKER, MINORS, ETC.,


ET AL., PETITIONERS


v.


DES MOINES INDEPENDENT


COMMUNITY SCHOOL DISTRICT ET AL.

393 U.S. 503, 89 S.Ct. 733, No. 21

Argued November 12, 1968


Decided February 24, 1969
In December 1965, a group of adults and students held a meeting at the Eckhardt home in Des Moines to discuss the publicizing of their objections to the Vietnam War.  It was determined at the meeting that they would show their support for a truce by wearing black armbands during the holiday season.  The Tinker and Eckhardt families had participated before in similar activities and decided to again join the protest. 

Fifteen-year-olds John F. Tinker (a student at North High School) and Christopher Eckhardt (a student at Roosevelt High School) lived in Des Moines, Iowa.  Mary Beth Tinker, John's sister, was a thirteen-year-old junior high school student.  When the principals of their schools became aware of the plan to wear the armbands, they adopted a policy that any student joining the protest would be asked to remove it.  If the student refused, the student would be suspended from school until he or she returned without the armband.  The petitioners were all aware of the policy that the school administration adopted.  This policy was deemed necessary in part because a former student had been killed in Vietnam and some of his friends, who were still in school, might be upset by the demonstration.  In addition, it was rumored that other students planned to wear arm bands of other colors if the black bands were worn.  

On December 16, Mary Beth and Christopher wore two-inch wide black armbands to their schools.  John wore his armband to school on December 17.  There was evidence that the armbands caused comments, warnings, and poking of fun at the demonstrating students, and a warning by one student that the protestors had better let him alone.  Further evidence showed that one teacher had his lesson "wrecked" because of the demonstration and that the armbands diverted students' minds from their regular lessons.  Testimony for the school indicated that no disturbances or disorders on the school premises occurred and that the demonstrating students merely went to their classes with a band of black cloth, not more than two inches wide, around their upper arm.  They caused discussion outside of the classrooms, but no interference with work and no disorder.

Abiding by the policy, the principals sent the three students home from school, telling them they could come back if they would do so without the armbands.  None of the students returned to their respective schools until after New Year's Day, the end of the protest period that had been set at the meeting.

The fathers of the three students filed a complaint with the United States District Court, asking for an injunction to restrain the school officials and board of directors from disciplining the petitioners.  They also sought nominal damages.  The District Court dismissed the complaint in an evidentiary hearing, citing the constitutionality of the school authorities' action on the ground that it was a reasonable response to prevent disturbance of school discipline.  The court referred to, but did not follow, the Fifth Circuit's ruling in Burnside v.  Byars, which states that wearing of symbols cannot be prohibited unless it "materially and substantially interfere[s] with the requirements of appropriate discipline in the operation of the school."

The petitioners then appealed the case to the Eighth Circuit Court of Appeals, which considered the case en banc.*  This court was equally divided between the parties, which allowed the District Court's decision to stand.  The case was then appealed to the United States Supreme Court. 

· ISSUE:  Are passive demonstrations, such as wearing armbands at school to protest a war, protected under the First and Fourteenth Amendments' freedom of speech?

* en banc -- literally, on the bench; the court, with all qualified judges sitting in a case, particularly an appellate court.

TINKER v. DES MOINES (1969)


Decision

Justice Fortas wrote the seven-to-two majority opinion in favor of the petitioner.  He acknowledged that the District Court recognized that wearing an armband to express views is a symbolic act that is within the Free Speech Clause of the First Amendment.  Fortas went on to explain that the action in this case -- the wearing of arm bands -- was "closely akin to ‘pure speech,’" an action which the Supreme Court has repeatedly held falls under First Amendment protection.  Justice Fortas then declared, in words that are now famous in law:

First Amendment rights, applied in light of the special characteristics of the school environment, are available to teachers and students.  It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the school-house gate (emphasis added).  This has been the unmistakable holding of this Court for almost 50 years ....
On the other hand, the Court has repeatedly emphasized the need for affirming the comprehensive authority of the States and of school officials, consistent with fundamental constitutional safeguards, to prescribe and control conduct in the schools ....  Our problem lies in the area where students in the exercise of First Amendment rights collide with the rules of the school authorities ....

In order for the State in the person of school officials to justify prohibition of a particular expression of opinion, it must be able to show that its action was caused by something more than a mere desire to avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint.  Certainly where there is no finding and no showing that engaging in the forbidden conduct would "materially and substantially interfere with the requirements of appropriate discipline in the operation of the school," the prohibition cannot be sustained ....  

In the present case, the District Court made no such finding, and our independent examination of the record fails to yield evidence that the school authorities had reason to anticipate that the wearing of the armbands would substantially interfere with the work of the school or impinge upon the rights of other students ....

It is also relevant that the school authorities did not purport to prohibit the wearing of all symbols of political or controversial significance.  The record shows that students in some of the schools wore buttons relating to national political campaigns, and some even wore the Iron Cross, traditionally a symbol of Nazism.  The order prohibiting the wearing of arm bands did not extend to these.
In our system, state-operated schools may not be enclaves of totalitarianism.  School officials do not possess absolute authority over their students.  Students in school as well as out of school are "persons" under our Constitution.  They are possessed of fundamental rights which the State must respect, just as they themselves must respect their obligations to the State.  In our system, students may not be regarded as closed-circuit recipients of only that which the State chooses to communicate.  They may not be confined to the expression of those sentiments that are officially approved.  In the absence of a specific showing of constitutionally valid reasons to regulate their speech, students are entitled to freedom of expression of their views ....

“The vigilant protection of constitutional freedoms is nowhere more vital than in the community of American schools.  The classroom is peculiarly the ‘marketplace of ideas.’  The Nation's future depends upon leaders trained through wide exposure to that robust exchange of ideas which discovers truth ‘out of a multitude of tongues…. ’” ....

Under our Constitution, free speech is not a right that is given only to be so circumscribed that it exists in principal but not in fact.  Freedom of expression would not truly exist if the right could be exercised only in an area that a benevolent government has provided as a safe haven for crackpots ....

As we have discussed, the record does not demonstrate any facts which might reasonably have led school authorities to forecast substantial disruption of or material interference with school activities, and no disturbances or disorders on the school premises in fact occurred.  These petitioners merely went about their ordained rounds in school.  Their deviation consisted only in wearing on their sleeve a band of black cloth, not more than two inches wide.  They wore it to exhibit their disapproval of the Vietnam hostilities and their advocacy of a truce, to make their views known, and, by their example, to influence others to adopt them.  They neither interrupted school activities nor sought to intrude in the school affairs or the lives of others.  They caused discussion outside of the classrooms, but no interference with work and no disorder.  In the circumstances, our Constitution does not permit officials of the State to deny their form of expression.
Justice Stewart wrote a concurring opinion, stating that he could not share the Court's assumption that First Amendment rights of children are the same as those of adults.  He quoted Ginsberg v. New York (1968), in which the Court stated that a child does not have "full capacity for individual choice ...."  

Justice Byron White also concurred, but indicated that there is a distinction between communicating by words and by an act "which sufficiently impinges on some valid state interest."

Justice Black dissented, questioning the right of students and teachers to use schools "at their whim as a platform for the exercise of free speech ...."  He begins:

The Court's holding in this case ushers in what I deem to be an entirely new era in which the power to control pupils by the elected "officials of state supported public schools ..." in the United States is in ultimate effect transferred to the Supreme Court.  The Court brought this particular case here on a petition for certiorari urging that the First and Fourteenth Amendments protect the right of school pupils to express their political views all the way "from kindergarten through high school."….

Black continued by disagreeing with Justice Fortas' conclusion that the Bill of Rights does not stop at the schoolhouse gate:

I deny, therefore, that it has been the "unmistakable holding of this Court for almost 50 years" that "students" and "teachers" take with them into the "schoolhouse gate" constitutional rights to "freedom of speech or expression.” ...  The truth is that a teacher of kindergarten, grammar school, or high school pupils no more carries into a school with him a complete right to freedom of speech and expression than an anti-Catholic or anti-Semite carries with him a complete freedom of speech and religion into a Catholic church or Jewish synagogue.  Nor does a person carry with him into the United States Senate or House, or into the Supreme Court, or any other court, a complete constitutional right to go into those places contrary to their rules and speak his mind on any subject he pleases.  It is a myth to say that any person has a constitutional right to say what he pleases, where he pleases, and when he pleases ....

Justice Black stated he had always believed that the Court does not have the right to censor speech based on content.  In this case, however, he referred to testimony at the trial that the arm bands did cause comments and interruptions of at least one class, along with diverting students' minds from their regular lessons.  He continued: 

… This case, therefore, wholly without constitutional reasons in my judgment, subjects all the public schools in the country to the whims and caprices of their loudest-mouthed, but maybe not their brightest, students.  I, for one, am not fully persuaded that school pupils are wise enough ... to run the 23,390 public school systems in our 50 states.  I wish, therefore, wholly to disclaim any purpose on my part to hold that the Federal Constitution compels the teachers, parents, and elected school officials to surrender control of the American public school system to public school students.  I dissent.

Justice Harlan also dissented, stating that he would "cast upon those complaining the burden of showing that a particular school measure was motivated by other than legitimate school concerns -- for example, a desire to prohibit the expression of an unpopular point of view ...."  He concluded by stating, "Finding nothing in this record which impugns the good faith of respondents in promulgating the armband regulation, I would affirm the judgment below."

The Supreme Court therefore reversed and remanded for further proceedings the case.

FRED KOREMATSU v. UNITED STATES


323 U.S. 214, 65 S.Ct. 193, 89 L.Ed. 194


Argued October 11, 1944


Decided December 18, 1944

Japanese emigration to the United States was legalized by the Japanese government in 1885, and by 1890 they began to arrive in significant numbers.  There was an initial welcome for these new Asian immigrants, but this soon changed to hostility and discrimination.  The American laborers saw them as rivals for jobs, and building trades and other occupations were closed to the Japanese.

The Anti-Japanese movement escalated in 1905 when the Asiatic Exclusion League was set up.  This movement helped pass laws in California, which prohibited land ownership by Japanese aliens but did permit leasing of land.  For the growing number of Issei (Japanese immigrants) who had American-born children, they simply transferred title to their citizen children.

Throughout the 1930's the Nisei (first generation native-born Japanese) dreaded the possibility of a war between the United States and Japan as relations between the two countries deteriorated steadily.  Japan, at war with China since 1937, continued to gain territory there.  In 1941 the Japanese moved into Indochina (now Vietnam) and threatened the Dutch East Indies.  The United States stopped almost all trade with Japan.

By mid 1941 the Japanese ambassador to the United States, Kichisaburo Nomura, and Secretary of State Cordell Hull had been negotiating for months.  In November Nomura was joined in Washington, D.C. by a special Japanese ambassador, but the talks were still unsuccessful.  The United States pressured Japan to withdraw from China in return for resumption of trade, but Japan would not agree.  Discussions continued as the Japanese planned to attack Hawaii. 

The Japanese bombed Pearl Harbor, Hawaii, on December 7, 1941, and after Japanese conquests in the Pacific, near hysteria gripped the West Coast of the United States.  Many people feared that Japan would attack there.  At the time of the bombing there were approximately 112,000 persons of Japanese descent living on the West Coast (about 70,000 of these were American citizens).

In March 1942, Congress passed legislation empowering President Franklin D. Roosevelt by executive order and cabinet or military orders under his direction to restrict movement or residence in any designated military area or war zone where he felt that such restriction was necessary to national security.  Because of growing fear that an invasion of the West Coast was imminent and lurking suspicions about the loyalty of Japanese Americans living along the coast, President Roosevelt issued Executive Order #9066.  This order declared that “the successful prosecution of the war requires every possible protection against espionage and against sabotage to national defense material, national defense premises, and national defense utilities.”  The order came to be applied increasingly to people of Japanese ancestry, citizen and alien alike.  The restrictions ranged from the imposition of curfews to forced removal to “relocation centers” outside Military Area I.

At the time of the announcement of the exclusion order, Fred Korematsu was in his early twenties.  He was of Japanese ancestry but was born in Oakland, California.  A graduate of Oakland High School, Korematsu had tried twice to enlist in the army but was turned down for a physical disability.  Before and after the bombing of Pearl Harbor, Fred worked in defense plants in the San Francisco area.  He had no criminal record and had been a loyal, law-abiding American citizen.  Had he obeyed the order, he would have been separated from his Caucasian girl friend, so rather than submit to confinement he ran away.  Posing as Chinese, Korematsu took a job in a trailer park.

Arrested in May, Korematsu was tried in a federal district court.  He challenged the order as it applied to him, a loyal citizen of the United States, but he was found guilty of knowingly violating the Civilian Exclusion Order.  Korematsu appealed the district court’s decision to the U. S. Circuit Court, but his conviction was sustained.  He was confined in a relocation center in Utah while he appealed his case to the United States Supreme Court.

· ISSUE: Were Fred Korematsu’s Fourteenth Amendment rights to Equal Protection of the Law violated by the civilian exclusion order?


KOREMATSU v. UNITED STATES (1944)


Decision

Justice Hugo Black wrote for the six-member majority, which sustained the legality of the exclusion order and found against Fred Korematsu.  The Court had recently upheld the government’s position in a similar case, Hirabayashi v. United States (1943), which concerned the legality of a curfew order directed at persons of Japanese ancestry living on the West Coast.  Justice Black wrote:

... We uphold the curfew order as an exercise of the power of the government to take steps necessary to prevent espionage and sabotage in an area threatened by Japanese attack ... The military authorities charged with the primary responsibility of defending our shores, concluded that curfew provided inadequate protection and ordered exclusion.  They did so, as pointed out in our Hirabayashi opinion, in accordance with Congressional authority to the military to say who should, and who should not, remain in threatened areas.

In the Hirabayashi case the Court held that “we cannot reject as unfounded the judgment of the military authorities and of Congress....”  Likewise, in the Korematsu case the Court declared, “We are unable to conclude that it was beyond the war power of Congress and the Executive to exclude those of Japanese ancestry from the West Coast area at the time they did.”

Explaining why it was necessary to place this entire group under such unusual hardships, Black stated:

Like curfew, exclusion of those of Japanese origin was deemed necessary because of the presence of an unascertained number of disloyal members of the group, most of whom we have no doubt were loyal to this country.  It was because we could not reject the finding of the military authorities that it was impossible to bring about an immediate segregation of the disloyal from the loyal that we sustained the validity of the curfew order as applying to the whole group ...  That there were members of the group who retained loyalties to Japan has been confirmed by investigations made subsequent to the exclusion.  Approximately five thousand American citizens of Japanese ancestry refused to swear unqualified allegiance to the United States and to renounce allegiance to the Japanese Emperor, and several thousand evacuees requested repatriation to Japan.  
Justice Black indicated that the question in this case was solely one of determining military dangers and not of racial prejudice.  He wrote:

... Korematsu was not excluded from the Military Area because of hostility to him or his race.  He was excluded because we are at war with the Japanese Empire, because the properly constituted military authorities feared an invasion of our West Coast and felt constrained to take proper security measures, because they decided that the military urgency of the situation demanded that all citizens of Japanese ancestry be segregated from the West Coast temporarily, and finally, because Congress, reposing its confidence in this time of war in our military leaders--as inevitably it must--determined that they should have the power to do just this....

Justice Frankfurter wrote a concurring opinion, in which he stated:

The provisions of the Constitution which confer on the Congress and the President powers to enable this country to wage war are as much part of the Constitution as provisions looking to a nation at peace.  And we have had recent occasion to quote approvingly the statement of former Chief Justice Hughes that the war power of the Government is “the power to wage war successfully.” ...  Therefore, the validity of action under the war power must be judged wholly in the context of war....  To find that the Constitution does not forbid the military measures now complained of does not carry with it approval of that which Congress and the Executive did.  That is their business, not ours.

Justice Roberts wrote a dissenting opinion, stating, “I dissent, because I think the indisputable facts exhibit a clear violation of Constitutional rights.”  Roberts continued:

... [I]t is the case of convicting a citizen as a punishment for not submitting to imprisonment in a concentration camp, based on his ancestry, and solely because of his ancestry, without evidence or inquiry concerning his loyalty and good disposition towards the United States....

Justice Murphy also dissented and called the matter a “legalization of racism.”  He objected particularly on the grounds that the Japanese Americans affected had been deprived of “equal protection of the law as guaranteed by the Fifth Amendment.”  Murphy wrote:

This exclusion of “all persons of Japanese ancestry, both alien and non-alien,” from the Pacific Coast area on a plea of military necessity in the absence of martial law ought not to be approved.  Such exclusion goes over “the very brink of constitutional power” and falls into the ugly abyss of racism.

An additional dissent was written by Justice Jackson:

Korematsu was born on our soil, of parents born in Japan.  The Constitution makes him a citizen of the United States by nativity and a citizen of California by residence.  No claim is made that he is not loyal to this country.  There is no suggestion that apart from the matter involved here he is not law-abiding and well disposed.  Korematsu, however, has been convicted of an act not commonly a crime.  It consists merely of being present in the state whereof 
he is a citizen, near the place where he was born, and where all his life he has lived.
...

A citizen’s presence in the locality ... was made a crime only if his parents were of Japanese birth.  Had Korematsu been one of four—the others being, say, a German alien enemy, an Italian alien enemy, and a citizen of American born ancestors, convicted of treason but out on parole—only Korematsu’s presence would have violated the order.  The difference between their innocence and his crime would result, not from anything he did, said, or thought, different than they, but only in that he was born of different racial stock.

FOLLOW-UP: On August 10, 1988, President Reagan signed the Civil Liberties Act, legislation extending to Japanese-Americans who had been held in the wartime detention camps a formal apology “on behalf of the nation.”   The Act also promised the estimated 60,000 surviving detainees reparations in the amount of $20,000 each. In March 1997, nearly a decade after President Reagan and Congress approved it, a little known portion of the Civil Liberties Act was finally implemented.  The Civil Liberties Public Education Fund announced that it had allocated $2.7 million to 100 organizations or individuals in twenty states to develop educational programs about the World War II internment of the Japanese-Americans.  Fred Korematsu died in 2005.

KOREMATSU v. UNITED STATES (1944)

323 U.S. 214


Learning Stations
Learning Objectives: The students will

1.
Analyze and determine which statements reflect the arguments for each side in the Supreme Court case: Korematsu v. United States (1944);

2.
Compare and contrast two other cases to Korematsu v. United States (1944) using a 


Venn Diagram.

TEKS/TAKS:

US HIST 6 B

Materials Needed:
Transparency of relocation orders for both the Russian and Japanese, learning stations, two Venn Diagrams per group, copy of other cases for each group.

Vocabulary:

Ancestry, alien, excommunicating

Teaching Strategy:
1.
To introduce the Supreme Court Case Korematsu v. United States (1944), place a transparency of the relocation order dealing with people of Russian ancestry.  Tell the students because of all the problems the CIA is having with spies, the government has given this order  to control the amount of information getting out to the Russians.  Ask the students how they feel about the order.

2.
Once they have discussed the Russian order, put on the real relocation order dealing with the Japanese.   Read a few of the excerpts from Testimony to the Commission on Wartime Relocation and Internment of Civilians. Have the students read the information on Korematsu v. United States (1944).

3.
Listed on the pages 129-130 are excerpts from the majority and minority decisions in the case of Korematsu v. United States (1944). The excerpts should be made into larger signs (8 ½ x 11 is a good size for each station) and placed around the room. 

4.
Students should be paired into learning teams. The students should go through all ten learning stations. Instruct students they need to go to a vacant station, and have one student read the station sign. The other should rephrase what the other has just read. Working together they will decide if the quote favors the argument for Korematsu  or the argument for the United States.  The students will mark their score sheet (See 

example below) with the number of the station under the appropriate heading. You may want the students to rewrite the quote instead of just placing the number. 

Score Card--Answers
Korematsu                                                                                   United States
     3, 4, 5, 6, 8, 10





           1, 2, 7, 9
Extention for GT/AP: Compare and contrast two other cases to Korematsu v. U.S., using a Venn Diagram.

Presidio of San Francisco, California:



INSTRUCTIONS

TO ALL PERSONS OF 

RUSSIAN

ANCESTRY

LIVING IN THE FOLLOWING AREA:
All of that portion of the City of Los Angeles, State of California, within that boundary beginning at the point at which Figueroa Street meets a line following the middle of the Los Angeles River; thence southerly and following the said line to East First Street to Alameda Street; thence northerly on Main Street to First Street; thence north-westerly on First Street to Figueroa Street; thence north-easterly on Figueroa Street to the point of beginning.

Pursuant to the provisions of Civilian Exclusion Order No. 33, this Headquarters, all persons of RUSSIAN ancestry, both alien and non-alien, will be evacuated from the above area by 12 o’clock noon, P.W.T.

No RUSSIAN person living in the above area will be permitted to change residence after 12 o’clock noon, P.W.T., without obtaining special permission from the representative of the Commanding General, Southern California Sector, at the Civil Control Station located at:

Union Church

120 North San Pedro Street,

Los Angeles, California.

Such permits will only be granted for the purpose of uniting members of a family, or in cases of grave emergency.

The Civil Control Station is equipped to assist the RUSSIAN population affected by this evacuation in the following ways:

1.
Give advice and instructions on the evacuation.

2.
Provide services with respect to the management, leasing, sale, 

storage or other disposition of most kinds of property, such as real estate, business and professional equipment, household goods, boats, automobiles, and livestock.

3.  
Provide temporary residence elsewhere for all RUSSIANS in family groups.

4. 
Transport persons and a limited amount of clothing and equipment to their new residence.

THE FOLLOWING INSTRUCTIONS MUST BE OBSERVED:

1.  
A responsible member of each family, preferably the head of the family, or the person in whose name most of the property is held, and each individual living alone, will report to the Civil Control Station to receive further instructions.  This must be done between 8:00 A.M. and 5:00 P.M. on Monday, or between 8:00 A.M. and 5:00 P.M. on Tuesday.

2.  
Evacuees must carry with them on departure for the Assembly Center, the following property:

[a] Bedding and linens (no mattress) for each member of the family;

[b] Toilet articles for each member of the family;

[c] Extra clothing for each member of the family;

[d] Sufficient knives, forks, spoons, plates, bowls, and cups for each member of the family;

[e] Essential personal effects for each member of the family.

All items carried will be securely packaged, tied and plainly marked with the name of the owner and numbered in accordance with instructions obtained at the Civil Control Station.  The size and number of packages is limited to that which can be carried by the individual or family group.

3.  
No pets of any kind will be permitted.

4. 
No personal items and no household goods will be shipped to the Assembly Center.

5.  
The United States Government through its agencies will provide for the storage, at the sole risk of the owner, of the more substantial household items, such as iceboxes, washing machines, pianos and other heavy furniture.  Cooking utensils and other small items will be accepted for storage if crated, packed, and plainly marked with the name and address of the owner.  Only one name and address will be used by a given family.

6.  
Each family, and individual living alone, will be furnished transportation to the Assembly Center or will be authorized to travel by private automobile in a supervised group.  All instructions pertaining to the movement will be obtained at the Civil  Control Station.

GO TO THE CIVIL CONTROL STATION BETWEEN THE HOURS OF 8:00 A.M. AND 5:00 P.M., MONDAY, OR BETWEEN THE HOURS OF 8:00 A.M. AND 5:00 P.M., TO RECEIVE FURTHER INSTRUCTIONS.

J.L. DeWITT

Lt. General,U.S.Army

SEE CIVILIAN EXCLUSION ORDER NO. 33



Commanding
Presidio of San Francisco, California

May 3, 1942



INSTRUCTIONS

TO ALL PERSONS OF 

JAPANESE

ANCESTRY

LIVING IN THE FOLLOWING AREA:
All of that portion of the City of Los Angeles, State of California, within that boundary beginning at the point at which Figueroa Street meets a line following the middle of the Los Angeles River; thence southerly and following the said line to East First Street to Alameda Street; thence northerly on Main Street to First Street; thence north-westerly on First Street to Figueroa Street; thence north-easterly on Figueroa Street to the point of  beginning.

Pursuant to the provisions of Civilian Exclusion Order No. 33, this Headquarters, dated May 3, 1942, all persons of Japanese ancestry, both alien and non-alien, will be evacuated from the above area by 12 o’clock noon, P.W.T., Saturday, May 9, 1942.

No Japanese person living in the above area will be permitted to change residence after 12 o’clock noon, P.W.T., Sunday, May 3, 1942, without obtaining special permission from the representative of the Commanding General, Southern California Sector, at the Civil Control Station located at:

Japanese Union Church

120 North San Pedro Street,

Los Angeles, California.

Such permits will only be granted for the purpose of uniting members of a family, or in cases of grave emergency.

The Civil Control Station is equipped to assist the Japanese population affected by this evacuation in the following ways:

1.  
Give advice and instructions on the evacuation.

2.  
Provide services with respect to the management, leasing, sale, storage or other disposition of most kinds of property, such as real estate, business and professional equipment, household goods, boats, automobiles, and livestock.

3.  
Provide temporary residence elsewhere for all Japanese in family groups.

4.  
Transport persons and a limited amount of clothing and equipment to their new residence.
THE FOLLOWING INSTRUCTIONS MUST BE OBSERVED:

1.  
A responsible member of each family, preferably the head of the family, or the person in whose name most of the property is held, and each individual living alone, will report to the Civil Control Station to receive further instructions.  This must be done between 8:00 A.M. and 5:00 P.M. on Monday, May 4, 1942, or between 8:00 A.M. and 5:00 P.M. on Tuesday, May 5, 1942.

2.  
Evacuees must carry with them on departure for the Assembly Center, the following property:

[a] Bedding and linens (no mattress) for each member of the family;

[b] Toilet articles for each member of the family;

[c] Extra clothing for each member of the family;

[d] Sufficient knives, forks, spoons, plates, bowls, and cups for each member of the family;

[e] Essential personal effects for each member of the family.

   
All items carried will be securely packaged, tied and plainly marked with the name of the owner and numbered in accordance with instructions obtained at the Civil Control Station.  The size and number of packages is limited to that which can be  carried by the individual or family group.

3.  
No pets of any kind will be permitted.

4.  
No personal items and no household goods will be shipped to the Assembly Center.

5.  
The United States Government through its agencies will provide for the storage, at the sole risk of the owner, of the more substantial household items, such as iceboxes, washing machines, pianos and other heavy furniture.  Cooking utensils and other small items will be accepted for storage if crated, packed, and plainly marked with the name and address of the owner.  Only one name and address will be used by a  given family.

6.  
Each family, and individual living alone, will be furnished transportation to the Assembly Center or will be authorized to travel by private automobile in a supervised group.  All instructions pertaining to the movement will be obtained at the Civil Control Station.

GO TO THE CIVIL CONTROL STATION BETWEEN THE HOURS OF 8:00 A.M. AND 5:00 P.M., MONDAY MAY 4, 1942, OR BETWEEN THE HOURS OF 8:00 A.M. AND 5:00 P.M., TUESDAY, MAY 5, 1942, TO RECEIVE FURTHER INSTRUCTIONS.

J.L. DeWITT

Lt. General,U.S.Army

SEE CIVILIAN EXCLUSION ORDER NO. 33



Commanding


LEARNING STATIONS


Korematsu v. U.S. (1944)

Station #1:

In light of the principles we announced in the Hirabayashi case, we are unable to conclude that it was beyond the war power of Congress and the Executive to exclude those of Japanese ancestry from the West Coast war area at the time they did.


Station #2:

Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can.


Station #3:

... [I]t is essential that there be definite limits to military discretion, especially where martial law has not been declared.
                                       


Station #4:
But the exclusion, either temporarily or permanently, of all persons with Japanese blood in their veins has no reasonable relation.  And that relation is lacking because the exclusion order necessarily must rely for its reasonableness upon the assumption that all persons of Japanese ancestry may have a dangerous tendency to commit sabotage and espionage and to aid our Japanese enemy in other ways.


Station #5:

In excommunicating them without benefit of hearings, this order also deprives them of all their constitutional rights to procedural due process.


Station #6:

Justification for the exclusion is sought, instead, mainly upon questionable racial and sociological grounds not ordinarily within the realm of expert military judgment, supplemented by certain semi-military conclusions drawn from an unwarranted use of circumstantial evidence ....


Station #7:

It should be noted, to begin with, that all legal restrictions which curtail the civil rights of a single racial group are immediately suspect.  That is not to say that all such restrictions are unconstitutional.


Station #8:

Individuals must not be left impoverished of their constitutional rights on a plea of military necessity that has neither substance nor support ....


Station #9:

“. . . [W]e cannot reject as unfounded the judgment of the military authorities and of Congress that there were disloyal members of that population, whose number and strength could not be precisely and quickly ascertained.”


Station #10:

This exclusion of “all persons of Japanese ancestry, both alien and non-alien,” from the Pacific Coast area on a plea of military necessity in the absence of martial law ought not to be approved.  Such exclusion goes over “the brink of constitutional power” and falls into the ugly abyss of racism. 
ERNESTO MIRANDA v. ARIZONA

384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed. 2d 694

Argued Feb. 18, March 1-2, 1966


Decided June 13, 1966

On March 3, 1963, an eighteen-year-old female was walking home from her job at a movie theater when a man grabbed her, threw her into the back seat of a car and tied her up.  After driving around for about twenty minutes, the man stopped the car and raped her.  She was then driven back to the area where she had been picked up and released.

After investigating the crime for ten days, police arrested 23-year-old Ernesto Miranda in his Phoenix home.  Miranda had been in and out of trouble since he was fourteen.  He was asleep when policemen knocked on the door of his rented house and said they wanted to take him to headquarters.  "I didn't know whether I had a choice ...." he said in a 1973 interview.  "I get in the car and asked them what it was about.  They said they couldn't tell me anything." 

At the station, Miranda was placed in a four-man lineup.  When the victim stepped into the viewing room, she could not positively identify him.  The police then took Miranda into an interrogation room and questioned him for two hours, after which he confessed to having committed the crimes.  

Detectives said they never threatened Miranda or promised him leniency.  Miranda told a different story:  “… I haven’t had any sleep since the day before.  I’m tired.  I just got off work, and they have me there interrogating me ….  They start badgering you one way or the other … ‘you better tell us … or we’re going to throw the book at you’ … that is what was told to me ….”  Whichever version was true, Miranda admitted to the rape and kidnapping.

After his brief confession, the detectives brought the victim into the room.  One of them asked Miranda if his was the person he had raped.  Miranda looked at her and said, “That’s the girl.”

When asked to formalize his confession in a written statement, Miranda agreed.  Across the top of the statement was a typewritten disclaimer saying that the suspect was confessing voluntarily, without threats or promises of immunity, and “with full knowledge of my legal rights, understanding any statement I make may be used against me.”  He signed the disclaimer.

Miranda said he repeatedly asked for a lawyer during the questioning but was refused.  Two weeks later, at a preliminary hearing, he said he was again denied a lawyer.  Finally, when he was arraigned, an attorney was appointed by the court—a 73-year-old attorney who had practiced virtually no criminal law for sixteen years.  He persuaded Miranda to plead guilty by reason of insanity.

The written confession was introduced as evidence when Miranda was tried.  He was found guilty of kidnapping and rape and sentenced to twenty to thirty years in prison.  

When the case was appealed to the U. S. Supreme Court, Miranda did not appeal on the basis that his confession was false or coerced.  Instead, he argued that he would not have confessed if he had been advised of his right to remain silent and of his right to an attorney.  Lawyers for the state of Arizona said that Miranda could have asked for an attorney at any time and had not.  They also indicated that his confession had been freely given.  

· ISSUE:  Under the Fifth Amendment privilege against self-incrimination and the Fourteenth Amendment Due Process of Law, what are the rights of a suspect taken into custody by the police? 

MIRANDA v. ARIZONA (1966)

Decision

The Miranda case was one of four decided together by the Supreme Court, all raising questions as to whether police methods had violated the constitutional rights of the defendants.  The Supreme Court overturned Miranda's conviction, saying that his Fourteenth Amendment right not to be deprived of liberty without due process of law had been violated.  Chief Justice Warren wrote the five-to-four opinion in which he was highly concerned about what goes on in the privacy of interrogation.  He wrote:

An understanding of the nature and setting of this in-custody interrogation is essential to our decisions today.  The difficulty in depicting what transpires at such interrogations stems from the fact that in this country they have largely taken place incommunicado.  From extensive factual studies undertaken in the early 1930's ... it is clear that police violence and the "third degree" flourished at that time.  In a series of cases decided by this Court long after these studies, the police resorted to physical brutality—beatings, hangings, whipping—and to sustained and protracted questioning incommunicado in order to extort confessions ... The use of physical brutality and violence is not, unfortunately, relegated to the past or to any part of the country.

Again we stress that the modern practice of in-custody interrogation is psychologically rather than physically oriented ... this Court has recognized that coercion can be mental as well as physical, and that the blood of the accused is not the only hallmark of an unconstitutional inquisition.... A valuable source of information about present police practices ... may be found in various police manuals and texts which document procedures employed with success in the past, and which recommend various other effective tactics.

From these representative samples of interrogation techniques, the setting prescribed by the manuals and observed in practice becomes clear.  In essence, it is this:  To be alone with the subject is essential to prevent distraction and to deprive him of any outside support.  The aura of confidence in his guilt undermines his will to resist.  He merely confirms the preconceived story the police seek to have him describe.  Patience and persistence, at times relentless questioning, are employed.  To obtain a confession, the interrogator must "patiently maneuver himself or his quarry into a position from which the desired object may be obtained."  When normal procedures fail to produce the needed result, the police may resort to deceptive stratagems such as giving false legal advice.  It is important to keep the subject off balance, for example, by trading on his insecurity about himself or his surroundings.  The police then persuade, trick, or cajole him out of exercising his constitutional rights....

In these cases, we might not find the defendants' statements to have been involuntary in traditional terms.  Our concern for adequate safeguards to protect precious Fifth Amendment rights is, of course, not lessened in the slightest.  To be sure, the records do not evince overt physical coercion or patented psychological ploys.  The fact remains that in none of these cases did the officers undertake to afford appropriate safeguards at the outset of the interrogation to insure that the statements were truly the product of free choice...

Chief Justice Warren explained that in order that a suspect's rights are fully protected, certain safeguards must be employed:
We hold that when an individual is taken into custody or otherwise deprived of his freedom by the authorities and is subjected to questioning, the privilege against self-incrimination is jeopardized.  Procedural safeguards must be employed to protect the privilege, and unless other fully effective means are adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously honored, the following measures are required.  He must be warned prior to any questioning that he has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires (emphasis added).  Opportunity to exercise these rights must be afforded to him throughout the interrogation.  After such warnings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these rights and agree to answer questions or make a statement.  But unless and until such warnings and waiver are demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.

The Court indicated that these safeguards were "not intended to hamper the traditional function of police officers in investigating crime," and that, "There is no requirement that police stop a person who enters a police station and states that he wishes to confess to a crime, or a person who calls the police to offer a confession or any other statement he desires to make."  

In his dissenting opinion, Justice Harlan, with whom Justices Stewart and White agreed, wrote:

While passing over the costs and risks of its experiment, the Court portrays the evils of normal police questioning in terms which I think are exaggerated.  Albeit stringently confined by the due process standards interrogation is no doubt often inconvenient and unpleasant for the suspect.  However, it is no less so for a man to be arrested and jailed, to have his house searched, or to stand trial in court, yet all this may properly happen to the most innocent given probable cause, a warrant, or an indictment.  Society has always paid a stiff price for law and order and peaceful interrogation is not one of the dark moments of the law.

All four of these cases involved here present express claims that confessions were inadmissible; not because of coercion in the traditional due process sense, but solely because of lack of counsel or lack of warnings concerning counsel and silence.  For the reasons stated in this opinion, I would adhere to the due process test and reject the new requirements inaugurated by the Court.

Justice White, with whom Justices Stewart and Clark joined, also dissented and wrote:

There is the not so subtle overtone of the opinion—that it is inherently wrong for the police to gather evidence from the accused himself.  And this is precisely the nub of this dissent.  I see nothing wrong or immoral, and certainly nothing unconstitutional, with the police asking a suspect whom they have reasonable cause to arrest whether or not he killed his wife or with confronting him with the evidence on which the arrest was based, at least where he has been plainly advised that he may remain completely silent.  Until today, "the admissions or confessions of the prisoner, when voluntarily and freely made, have always ranked high in the scale of incriminating evidence."

The most basic function of any Government is to provide for the security of the individual and of his property.  These ends of society are served by the criminal law which for the most part is aimed at the prevention of crime.  Without the reasonably effective performance of the task of preventing private violence and retaliation, it is idle to talk about human dignity and civilized values.

Justice Stewart also wrote a separate dissenting opinion.

The Court reversed Miranda's conviction and remanded his case to the Arizona courts.

FOLLOW-UP:  Miranda was later retried, but the state did not introduce his written confession since it had been taken without his having voluntarily waived what is now called "the Miranda rights."  Other evidence was sufficient and he was convicted and resentenced to 20 to 30 years in prison for the crimes, committed in 1963.  Miranda also served a concurrent term for an unrelated $8 robbery of a housewife.

Miranda was paroled in 1972 but was again arrested while on parole in July 1974 on charges of possession of dangerous drugs (three amphetamine pills) and a firearm.  That arrest came after he was stopped for a routine traffic violation.  The charges were dropped in October 1974 after a Superior Court judge ruled that the search violated Miranda's rights because police had no reasonable cause to search the car.

Miranda attempted to capitalize on the Supreme Court decision after being released from prison.  He sold autographed "Miranda cards" around the Maricopa County Superior Court building.  He originally sold the cards for $1.50 but later raised the price to $2, one officer said.

In 1978 Ernesto Miranda was stabbed to death in Phoenix in a fight over a bar room card game.  When Miranda’s killer fled down a back alley, police caught his accomplice.  As the officers placed the man in the back of their cruiser, one of them pulled out a small card with words printed in English on one side and Spanish on the other.  He began to read:

You have the right to remain silent.

Anything you say can and will be used against you in a court of law.

You have the right to the presence of an attorney to assist you prior to questioning and to be with you during questioning if you so desire.

If you cannot afford an attorney, you have the right to have an attorney appointed for you prior to questioning.

Do you understand these rights?

Will you voluntarily answer my questions?
DRAWING DISCRIMINATING DISTRICTS





Directions: The year is 2004, and you are a member of the Texas House of Representatives  Committee on Redistricting U.S. House of Representatives seats for the state.  You and your fellow committee members are all members of the Democratic Party, and you want to draw district lines that will create more Democratic seats than Republican.  However, you must follow the following rules, as set by the Texas legislature:





1.	Districts must be equal in population (each square on the map is equal in population).  Understand that no attempt has been made to show actual populations on the Texas map.


2.	Districts must be contiguous (bounded by the same line).


3.	Your committee must create thirty-two districts.


4.	Using different colors, divide the Texas map into thirty-two equal districts.
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